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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Citizens Utility Board, Citizen Action/  : 
Illinois and AARP     : 

-vs-     : 
Illinois Energy Savings Corp.,    : 08-0175 
d/b/a U.S. Energy Savings Corp.  : 
       : 
Complaint as to marketing practices  : 
in Chicago, Illinois     : 
 

ORDER 
 

By the Commission: 
 

I. INTRODUCTION AND PROCEDURAL HISTORY 

 
 On March 3, 2008, the Citizens Utility Board (“CUB”), the AARP and Citizen 
Action/Illinois (“Action”) (collectively, “Consumer Groups” or “Complainants” or “CG”)1 
filed a verified Complaint against Illinois Energy Savings Corp., d/b/a U.S. Energy 
Savings Corp. (“USESC” or “Respondent” or the “company”)2, alleging violations of the 
Alternative Gas Supplier Law (“AGSL”)3,  including management insufficiency and 
noncompliance with Section 2 of the Illinois Consumer Fraud and Deceptive Business 
Practices Act (“CFA”)4, the Illinois Deceptive Trade Practices Act (“DTPA”)5, the 
common law prohibition against unreasonable liquidated damages, and the supplier 
Standards of Conduct contained in tariffs filed with this Commission by the Peoples Gas 
Light and Coke Company and its affiliate, North Shore Gas Company (together, 
“Peoples Gas”), and Northern Illinois Gas Company (“Nicor”).  According to the 
Complaint, Respondent‟s purported violations are associated with door-to-door 
customer solicitation by USESC sales agents and the fees imposed on customers 
seeking to terminate contracts resulting from such solicitation. 

 
For relief, the Complaint requests an Order: 1) requiring USESC to cease and 

desist or correct its alleged violations of the AGSL; 2) imposing financial penalties on 
USESC for its alleged violations of the AGSL; and 3) altering, modifying, suspending or 

                                            
1
 “Consumer Groups” are designated as “CG” in citations within this Order.  

2
 After doing business in Illinois from January 2004 to May 2009 as U.S. Energy Savings Corp., 

Respondent Company changed its name in May 2009 to Just Energy Illinois Corp., and now does 
business as “Just Energy.”  Tr. 709 (Potter). 
3
 The Alternative Gas Supplier Law is Article XIX of the Illinois Public Utilities Act (“Act”) and thus appears 

at 220 ILCS 5/19-100 et seq.  
4
 815 ILCS 505/2. 

5
 815 ILCS 510/1 et seq. 
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revoking USESC‟s certificate of authority to operate as an Illinois alternative gas 
supplier (“AGS”). 

 
 On April 24, 2008, USESC filed its Answer to the Complaint, denying its material 
allegations, opposing its requests for relief and raising certain affirmative defenses.  On 
the same date, Respondent also filed a Motion to Dismiss the Claims in Sections V, VI 
and VII of the Complaint.  Complainants and Commission Staff each filed a Response 
to that motion on May 9, 2008, and USESC filed a Reply to those responses on May 19, 
2009.  On June 9, 2008, the Administrative Law Judge (“ALJ”) in this proceeding filed a 
Ruling denying the Motion (except with regard to a single sentence in Count VII of the 
Complaint). 

 
On September 18, 2008, USESC filed a Motion to Dismiss [Action] and AARP for 

Lack of Standing.  Action and AARP filed a Reply to the motion on September 30, 2008, 
and USESC filed a Reply to the Response on October 7, 2008.  The ALJ issued a 
Ruling on the motion on November 17, 2009, dismissing Action and AARP from this 
docket, but granting each of those Complainants leave to amend the Complaint in a 
manner described in the Ruling.   

 
On December 3, 2008, CUB and AARP filed a First Amended Complaint.  Action 

did not join in that Amended Complaint (and therefore ceased to be regarded by the 
ALJ or any party as a “Complainant” or part of the “Consumer Groups” in this docket 
after December 3, 2008)6. 

 
On December 17, 2008, Respondent filed its Answer to the Amended 

Complaint7.  Respondent denied the material allegations of the Amended Complaint, 
opposed its requests for relief and raised certain affirmative defenses. 

 
On February 24, 2009, the Complainants and Respondent filed a joint Motion for 

Continuance of this proceeding.  The parties stated that they were engaged in 
settlement discussions that could lead to a voluntary resolution of the disputed issues in 
the case.  The motion was granted by an ALJ‟s Ruling filed on February 26, 2009.  The 
parties filed a similar joint motion on April 6, 2009, which was revised on April 9, 2009.  
The revised motion was granted by an ALJ‟s ruling filed on April 10, 2009.  On July 1, 
2009, Staff filed an Agreed Motion for Extension of Time that again asserted that the 
parties were conducting settlement negotiations.  By an ALJ‟s Ruling filed on July 6, 
2009, that motion was granted. 

 
On September 22, 2009, USESC filed a Motion to Strike or bar admission of 

written testimony pre-filed by the Consumer Groups‟ witness (Barbara Alexander).  CUB 
filed a response to that motion on October 6, 2009, and USESC filed a Reply to that 

                                            
6
 For convenience, the First Amended Complaint will be referred to as “the Complaint” throughout this 

Order. 
7
 For convenience, the Answer to the First Amended Complaint will be referred to as “the Answer” 

throughout this Order. 
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response on October 9, 2009.  The motion was denied, with two minor exceptions, by 
an ALJ‟s oral ruling during a hearing conducted on October 13, 2009. 

 
Pursuant to proper legal notice, the ALJ conducted hearings at the Commission‟s 

offices in Chicago, Illinois on April 2, May 21 and November 5, 2008, and on October 
13, October 14-16 and November 5, 2009.  All parties appeared through legal counsel 
at each of the foregoing hearings.   

 
At the evidentiary hearings conducted in this docket, on October 14-16, 2009, 

each party presented its direct case.  CUB presented the testimony of Lucy Jodlowska 
(Ex. 1.0), Aimee Gendusa-English (adopting testimony pre-filed by Sandra Marcelin) 
(CUB Ex‟s. 2.0, 5.0 & 9.0), Catherine Vargas (CUB Ex‟s. 3.0 & 6.0), Alex Zermeno 
(CUB Ex‟s 4.0 & 7.0) and Bryan McDaniel (CUB Ex. 8.0).  The Consumer Groups 
presented the testimony of Barbara Alexander (CG Ex‟s 1.0, 2.0 & 3.0)8.  USESC 
presented the testimony of Gord Potter (USESC Ex. 1.0 & 5.0), Frances Findley 
(USESC Ex. 2.0), William Nicholson (USESC Ex. 3.0) and Steven Hames (USESC Ex. 
4.0).  Staff presented the testimony of Jim Agnew (Staff Ex. 1.0 & 2.0).  Each party 
conducted cross-examination and offered cross-examination exhibits. 

 
CUB, USESC and Staff each filed an Initial Brief (“IB”) on December 7, 2009.  

Those parties each filed a Reply Brief (“RB”) on December 17, 2009. 
 

 On December 22, 2009, CUB filed a Motion to Strike portions of the Company‟s 
Reply Brief.  On December 30, 2009, the Company filed a Motion to Strike portions of 
CUB‟s Reply Brief.  On January 8, 2010, the ALJ granted CUB‟s Motion to Strike.  
CUB‟s filing of a Revised Reply Brief on January 5, 2010 mooted the Company‟s Motion 
to Strike. 

 
On January 8, 2010, the ALJ marked the record in this docket “heard and taken.” 
 
An ALJ‟s Proposed Order was served on the parties on January 11, 2010. 
 
On January 25, 2010, Complainants, Respondent and Staff each filed a Brief on 

Exceptions (“BOE”). 
 
 
 
 
 
 

                                            
8
 Ms. Alexander was the only witness sponsored jointly by the Consumer Groups (that is, by both CUB 

and AARP).  The other witnesses testifying on behalf of the joint Complainants are sponsored solely by 
CUB.  The reasons for this are unexplained but witness sponsorship has no bearing on the merits of the 
Complaint.   
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II. ANALYSIS AND CONCLUSIONS 

 
A. COMMISSION JURISDICTION 
 
USESC is a certified Illinois AGS subject to the AGSL.  The Consumer Groups 

rely on Section 19-120 of the Act9 as the source of Commission jurisdiction to entertain 
complaints arising under the AGSL.  At the time the Amended Complaint was filed (and 
still today), subsection 19-120(b)(1) provided that the Commission “shall have 
jurisdiction in accordance with the provisions of Article X of this Act to entertain and 
dispose of any complaint against any [AGS] alleging that: the [AGS] has violated or is in 
nonconformance with any applicable provisions of Section 19-110 or Section 19-115” of 
the Act.  The Commission thus has jurisdiction over Count IV of the Amended 
Complaint, which concerns alleged violations of the AGSL.  

 
Similarly, at the time the Amended Complaint was filed (and today), subsection 

19-120(b)(3) granted the Commission jurisdiction to consider complaints asserting that 
an AGS “has violated or is in nonconformance with the transportation services tariff of, 
or any of its agreements relating to transportation services with, the gas 
utility…providing transportation services.”  Accordingly, the Commission has jurisdiction 
over Count VIII of the Amended Complaint, where Consumer Groups assert violation of 
the transportation tariffs of Nicor and Peoples Gas. 

 
The Commission‟s jurisdiction over Counts V, VI and VII of the original Complaint 

(which remained unchanged in the Amended Complaint) was challenged by 
Respondent in a motion to dismiss (described above).  In the June 9, 2008 Ruling 
denying that motion, the ALJ noted that subsection 120(b)(1) affords Commission 
jurisdiction over alleged violations of Sections 19-110 and 19-11510, that subsection 19-
110(e)(5) obliges a prospective AGS to demonstrate that it will “comply with all other 
applicable laws and rules,” and that subsection 19-115(b)(2) requires a certificated AGS 
to “continue to comply with the requirements for certification stated in Section 19-110.”  
Therefore, the ALJ reasoned, the critical question was whether the CFA (the subject of 
Count V of the Complaint), the DTPA (the subject of Count VI) and Illinois common law 
(the subject of Count VII) were among the “other applicable laws and rules” applicable 
to an AGS under Sections 19-110 and 19-115.   

 
The ALJ answered that question affirmatively in the June 2008 Ruling, 

concluding that laws and rules are “applicable” within the meaning of Sections 19-110 
and 19-115 when they “concern the AGS‟ performance as a retail gas supplier.”11  The 
Commission agrees with the reasoning and conclusions of the ALJ‟s June 2008 Ruling 
with respect to this Commission‟s jurisdiction on this issue.  However, violations of these 
laws and rules must first be found by courts of competent jurisdiction.  The 
Commission‟s jurisdiction resides in enforcing the PUA.  Claims of violation of the Illinois 

                                            
9
 220 ILCS 5/19-120. 

10
 22O ILCS 5/19-110 & 19-115. 

11
 ALJ‟s Ruling, June 9, 2008 at 10. 
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Consumer Fraud and Deceptive Business Practices Act, the Illinois Deceptive Trade 
Practices Act, and Illinois common law cannot be brought before us.  Parties alleging 
damages of these laws should seek redress in a court of general jurisdiction.  If, in that 
proceeding, the court determines that  violations of these laws have occurred, then this 
Commission has jurisdiction under the PUA to consider these violations of “other 
applicable laws and rules” within the meaning of Sections 19-110 and 19-115 when they 
concern the AGS‟ performance as a retail gas supplier.  As we noted in a prior decision 
on this very same issue,  
 

…the Commission must entertain the Complaint under the Public Utilities 
Act because we lack jurisdiction to enforce the Consumer Fraud Act. 
Since the Public Utilities Act does not expressly address allegedly 
misleading marketing practices by the entities this Commission regulates, 
we must first determine whether such practices can be assessed under 
the just and reasonable standard of Sections 8-501 and 9-250 of the 
Public Utilities Act. (ICC Docket 00-0043 at 10) 
 

Also in that Order in Finding (4) the Commission stated:  
 

…the Commission lacks the authority to directly enforce provisions of the 
Illinois Consumer Fraud Act, 815 ILCS 505/1 et seq (Id. at 52) 
 
Consequently, we are limited to imposing the penalties or other corrective 

measures set forth in the Act, not in the applicable law beyond the Act.  In this instance, 
we are therefore limited to the remedies set forth in subsection 19-120(c).  These 
include financial penalties, corrective orders, including cease and desist orders, and 
modification, revocation or suspension of an AGS‟ certificate.  (Remedies are discussed 
in detail in a later section of this Order.) 

 
In sum, the Commission has jurisdiction under Section 19-120 of the PUA to 

entertain Count IV and Count VIII of the Amended Complaint and to impose, where 
warranted, the penalties enumerated in subsection 19-120(c)12. 

 
The Commission notes at the outset that Complainants have attempted to 

perform many of the same functions our own Consumer Services Division (“CSD”) 
would have performed had these parties not interjected themselves between the 
customer and the ICC. The Complainants, as noted in the record in this proceeding, 
actively sought customer complaints against USESC and, in many cases, settled these 
complaints before they could make their way through our regulatory process for 
Commission decision.  While this interventionist practice may serve the pecuniary 
interest of Complainants, and serve to elevate them in the eyes of the few consumers 
for which they are able to resolve complaints, this is a disturbing trend.  We believe that 

                                            
12

 On exceptions, Respondent requests that we expressly limit our jurisdiction in this proceeding to the 
company‟s service to residential and small commercial customers.  USESC BOE at 4.  The Commission 
certainly recognizes that sections 19-110 and 19-115 each apply “only to the extent [an AGS] provide[s] 
service to residential or small commercial customers.” 
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such conduct severely limits this Commission in its ability to determine the level and 
severity of complaints and determine proper and timely regulatory solutions.  Indeed,  
we find it quite disingenuous for Complainants to argue that this Commission should 
consider this Company‟s prior complaint history when this is the first time the 
Commission officially has been made aware of any of these alleged violations through 
its regulatory process, because the Complainant‟s tactic of settling these complaints 
with no admission of guilt keep these complaints from our regulatory purview.  

 
Indeed, pursuant to our statutory mandate of regulatory oversight, the 

Commission‟s CSD is the professional arm of state government that can and should 
address these issues.  The CSD, in the exercise of their duties would conduct the 
appropriate analysis contemporaneous with the alleged misconduct or complaint and  
notify the Commission of any problems that should be addressed.  This time tested 
process serves to effectively protect both the consumers and the competitive gas 
market for the entire State of Illinois.  By settling these issues outside of the 
Commission, Complainants have left the Commission essentially blind with regard to 
any facts, alleged misconduct or resolutions of a Company actively in business in 
Illinois.  This conduct legally hobbled the Commission‟s ability to take any appropriate 
and timely corrective measures.  To put it squarely, we submit such a scheme, in fact, 
harms the overall competitive gas market and its consumers because the Commission 
is stymied in its ability to address and correct any issues when warranted.  Most 
importantly, the Commission believes this practice is harmful to the very people who the 
Complainants suggest they are trying to serve and protect, Illinois Consumers.   

  
For these reasons, and in furtherance of improved cohesive and well 

orchestrated governmental oversight, we deem it appropriate that in the future with 
regard to customer complaints for any and all regulated utility service in the State of 
Illinois that Complainants may receive, that these complaints be communicated to the 
Commission CSD in a timely manner.  In addition, the Commission requests that 
Complainants and Staff of the Commission‟s CSD work together to address and 
resolve customer complaints.  This will serve to keep this Commission informed on a 
timely basis and in a manner that allows this Commission to take whatever necessary 
regulatory actions to enforce consumer protections. 

 
B. CONTEXTUAL FACTS 
 
In Docket 03-0720, USESC was certified as an AGS on December 17, 2003.  Its 

Certificate of Service Authority allows it to sell natural gas to eligible residential and 
small commercial customers in the service territories of Peoples Gas and Nicor.   
Respondent solicits customers almost exclusively through door-to-door sales, CG Ex. 
1.0 at 12, fn. 4, by persons that USESC regards as independent contractors, not 
employees.  USESC Ex. 1.0 at 8.  These contractors are ranked as Regional 
Distributors, crew coordinators or sales contractors.  Regional Distributors maintain 
USESC‟s Illinois sales offices, select sales contractors, appoint crew coordinators and 
perform personnel training and oversight pursuant to USESC requirements.  The 
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Regional Distributors, crew coordinators and contractors derive their entire 
compensation from sales commissions and sales-based rewards. 

 
The company‟s gas contracts contain a fixed price per therm of gas consumed 

over a four- or five-year period.  There is a cancellation fee for early termination by the 
customer.  The fees were formerly calculated by reference to estimated consumption 
over the remaining life of the contract.  There is now a flat cancellation fee. 

 
During the time frame relevant to this Complaint, USESC was an affiliate of U.S. 

Energy Savings Corp., which was in turn an affiliate of Ontario Energy Savings Corp., 
which is indirectly 100% owned (through Ontario Energy Commodities, Inc., and Ontario 
Energy Savings LP) by the Energy Savings Income Fund (“ESIF”), a trust under the 
laws of the Province of Ontario, Canada.  CG Ex. 2.5.  Affiliates of USESC offered (and 
continue to offer) retail gas supply in certain other states and provinces.  The highest-
ranking executives responsible for Respondent‟s performance are located in Ontario 
and, for convenience, will be denominated “upper management” throughout this Order. 

 
Respondent‟s door-to-door sales have been the subject of consumer complaints 

received by CUB, the Better Business Bureau (“BBB”), CSD of this Commission, the 
Illinois Attorney General, the City of Chicago, natural gas utilities and USESC itself.  
This dispute is principally about the significance of those complaints under Illinois law. 

 
C. RELEVANT TIME FRAME 
 
During the evidentiary phase of this proceeding, the parties were ambiguous 

about the time frame during which USESC‟s alleged misconduct occurred.   In response 
to an ALJ‟s request, each party identified the time period it believed to be encompassed 
by the Complaint.  Staff and USESC identified the interval from January 2007 through 
March, 2008.  Staff IB at 2; USESC IB at 1.  Consumer Groups identified a time frame 
from January 2007 through December 2008.  CG IB at 1.   

 
The Commission concludes that January 2007 through March 2008 is the period 

during which the lawfulness of Respondent‟s conduct is at issue in this case.  CUB filed 
its initial Complaint in March 2008.  Although Consumer Groups filed an Amended 
Complaint in December 2008, their substantive allegations did not change13.  Moreover, 
because of the unique nature of many Commission proceedings, in which written 
testimony is filed before evidentiary hearings take place, Consumer Groups, USESC 
and Staff filed direct testimony in, respectively, August, September and October 2008, 
before the Complaint was amended.  Accordingly, in our judgment, this dispute was 
framed by the original complaint and pertains to purported violations preceding or 
essentially contemporaneous with that complaint. 

 

                                            
13

 Also, the sole purpose of the Amended Complaint was to allege facts supporting AARP‟s standing.  
CUB‟s standing in the case was never challenged and its factual allegations and substantive claims in the 
original Complaint were not altered in the Amended Complaint. 
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That does not mean that evidence concerning circumstances after March 2008 
does not belong in the instant record.  To the contrary, insofar as that evidence sheds 
light on matter during the January 2007 through March 2008 interval, it is material to this 
case.  Moreover, to the extent that this Order finds violations by the company, post-
March 2008 information is meaningful and appropriate with respect to the imposition of 
remedies. 

 
D. COUNT IV OF THE AMENDED COMPLAINT:  VIOLATION OF THE 

AGSL 
 

1. MANAGEMENT INSUFFICIENCY - SUBSECTIONS 19-110(e) & 

19-115(b) 

 
In Count IV of the Complaint, Consumer Groups allege that “USESC‟s continuing 

and fraudulent business practices violate its obligation” under subsections 19-110(e) 
and 19-115(b) to “maintain sufficient managerial resources and abilities to serve its 
customers.”14  USESC denies this allegation and has opposed it throughout the case.  
Staff generally supports the Consumer Groups‟ position and asserts that USESC has 
committed the purported AGSL violation. 

 
During the times relevant to this proceeding, the pertinent part of subsection 19-

110(e) provided that: 
 

Commission shall grant the application for a certificate of 
service authority if it makes the findings set forth in this 
subsection based on the verified application and such other 
information as the applicant may submit. 
 
(1) That the applicant possess [sic] sufficient technical, 
financial, and managerial resources and abilities to provide 
the service for which it seeks a certificate of service 
authority. In determining the level of technical, financial, and 
managerial resources and abilities which the applicant must 
demonstrate, the Commission shall consider the 
characteristics, including the size and financial sophistication 
of the customers that the applicant seeks to serve, and shall 
consider whether the applicant seeks to provide gas using 
property, plant and equipment that it owns, controls, or 
operates. 
 

By its terms, Section 19-110 governs AGS certification.  This is not a certification 
proceeding; USESC was certified in 2003.  However, Section 19-115 establishes 
perpetual obligations for certificated AGS, including the duty (in subsection 19-
115(b)(2)) to “continue to comply with the requirements for certification stated in Section 

                                            
14

 Complaint at 9, para. 26(a). 
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19-110.”  Accordingly, an AGS remains subject to the Section 19-110 duties to maintain 
sufficient managerial resources and abilities and to comply with applicable laws and 
rules.   

 
In presenting their cases, the parties have not always carefully delineated 

between the subsection 19-110(e)(1) management sufficiency requirement and the 
subsection 19-110(e)(5) legal compliance requirement.  Insofar as the Consumer 
Groups contend that violation of the latter constitutes violation of the former, conflated 
treatment of the two provisions is entirely reasonable.  But the two requirements are 
nevertheless distinct and the Commission‟s statutory authority is compromised when 
that distinction is inappropriately ignored.  Management failure within the meaning of 
subsection (e)(1) is not always a violation of some “other” applicable law within the 
meaning of subsection (e)(5).  For example, if an AGS incompetently manages 
commodity procurement and cannot deliver supply to its contracted customers, or loses 
customer records and cannot issue bills or provide customer service, the Commission 
would - and should - have authority to order corrective action under subsection (e)(1), 
even if the AGS‟ conduct did not otherwise affront the subsection (e)(5) legal 
compliance requirement.  Thus, management insufficiency with respect to customer 
solicitation need not arise only from illegal conduct.  Consequently, the Commission 
need not - and should not - solely consider violations of law when evaluating a certified 
AGS‟ continuing management performance under Section 19-115. 

 
a.) Parties’ Evidence & Arguments 

 
Consumer Groups‟ evidence of management insufficiency is principally based on 

the volume, nature, repetition and response to customer complaints concerning the 
door-to-door sales efforts by USESC agents.  Regarding complaint volume, CUB logged 
over 1,500 from January 1, 2007 through March 2, 2008, and a two-year total of 1,917 
complaints by the end of 2008.  CUB Ex. 9.0 at 3 (Gendusa-English).  The combined 
complaints CUB received for all other AGS during those two years was 835.  Id.  The 
Commission‟s CSD recorded 1991 complaints concerning natural gas suppliers from 
the start of 2005 to mid-October 200815, of which 1336 (approximately two-thirds) were 
about USESC.  Staff Ex. 1.0 (Agnew) at 4-5.  A BBB investigator, testifying on CUB‟s 
behalf, reviewed 491 inquiries and complaints regarding Respondent from November 
2005 through August 2008, CUB Ex. 1 at 6 & Tr. 900, and stated that “I have never 
seen this level of misrepresentation of offers and the failure of being upfront and 
forthcoming.”  Id. at 7.  The BBB rated USESC‟s record “unsatisfactory…due to a 
pattern of complaints.”  CUB Ex. 1.1 at 1.   

 
Respondent‟s own data base includes 2664 allegations (received from both intra-

company and external sources) by Illinois customers in 2007 and 2966 in 2008, totaling 
5630 over the two years16.  CG Ex. 3.0 at 16 (Alexander).  1814 of that total (32%) 

                                            
15

 The first two years and last six months of this time frame are not the subject of the instant Complaint. 
16

 Most of these are referred from other entities, including (in addition to CUB, the BBB and this 
Commission) the Illinois Attorney General and natural gas utilities.  CG Ex. 3.0 at 15.  From January 



08-0175 

10 

concerned misrepresentation.  Id.  During the same two-year period, Complainants 
maintain that USESC upper management validated 1730 instances of 
misrepresentation-related misconduct by its sales contractors.  Id. at 24-25. 

 
Moreover, in the view of Consumer Groups and Staff, reported complaints merely 

represent a fraction of a larger number of similar but unreported occurrences.   CG 
witness Alexander characterizes reported complaints as “the tip of the iceberg,” 
explaining that “only a small group of customers will actually pursue their dissatisfaction 
or concern up the customer complaint chain.”  CG Ex. 1.0 at 4-5.  Staff explicitly agrees 
with this proposition.  Staff Ex. 1.0 at 8.  Critically, so, too, does Respondent, who even 
estimates the likely - and substantial - ratio of customers with complaints to customers 
that complain.  CG Ex. 2.0 at 8 (ratio confidential).  The Commission concurs with all of 
the parties that a given number of similar occurrences will generate a smaller number of 
customer complaints. 

 
With respect to the nature of the complaints directed at USESC, the principal 

misrepresentation purportedly made by Respondent‟s salespersons was that customers 
would realize monetary savings by selecting USESC as their gas supplier17.  According 
to CG witness Alexander who reviewed complaints received by CUB during four sample 
months18, 51% of complainants identified this alleged misrepresentation.  CG Ex. 1.0 at 
23.  Another ostensibly common complaint is that customers (19% of the complaint 
sample) perceive Respondent‟s sales agents as connected to the incumbent gas utility, 
a government agency or a consumer advocate19.  Id. at 25.  Customers also complained 
that USESC contractors slammed them when they made no purchase decision or even 
definitively rejected USESC‟s offer, Id. at 29, that the sales agents misled them about 
the amount or timing of contract termination fees, Id. at 32, and that they were solicited 
in English when they were obviously not fluent in that language.  Id. at 35. 

 
Similarly, Staff summarized customer complaints handled by the Commission‟s 

CSD as follows: 
 

In 452 of the total 847 consumer contacts CSD received 
regarding USESC between January 2007 and March 2008, 
consumers told Staff that “savings” was emphasized at the 
point of sale.  Likewise, CSD Staff received and recorded a 
large number of customer contacts (476 of the 847 USESC 

                                                                                                                                             
through June 2008, 510 of 2003 Illinois complaints were initiated with USESC or its sales verification 
agent.  Id. 
17

 The suggestion of financial savings constitutes a misrepresentation, Consumer Groups and Staff 
maintain, because USESC‟s usage charges are almost always higher than the competing gas utility‟s 
charges, and because USESC states that its offerings primarily provide stability, not savings.  These 
contentions are discussed later in this Order. 
18

 May, October and November 2007, and January 2008. 
19

 Ms. Alexander acknowledges that customer confusion regarding the dynamics of the retail natural gas 
market was a likely factor in some complainants‟ perception of Respondent‟s contractors.  CG Ex. 1.0 at 
25.  Nonetheless, she asserts that “the sales techniques used by USESC‟s agents have the effect of 
contributing to this confusion.”  Id. 
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consumer contacts handled between January 2007 to March 
2008) stating that the Early Termination Fee (“ETF”) 
assessed by USESC was either not discussed at the point of 
sale or was much higher than expected.  In some instances 
the customers reported that the ETF acted as a disincentive 
to the customer cancelling the contract.  Moreover, CSD 
Staff recorded contacts from consumers stating that USESC 
sales agents misrepresented themselves to be employees of 
a utility (155 of the 847 handled January 2007-March 2008) 
or misrepresented themselves to be employees of a 
government agency (18 of the 847).  As with the CUB 
complaints, CSD Staff recorded many consumer contacts 
(96 of the 847) stating that differences between the language 
spoken by the salesperson and that spoken by the customer 
led to confusion and possible deception in the sale…A large 
number of customers (112 of the 847) challenged the overall 
validity of the sale, with some of these reporting that 
slamming had occurred.   

 
Staff Ex. 1.0 at 6.   
 
The BBB described equivalent themes in the customer complaints it received 

during and after January 2007:   
 

[A] majority of our complainants alleged misleading sales 
practices, allegations of misrepresentation of contract length, 
guarantees of savings, as well as the ability to cancel the 
program…also…that the company‟s representatives 
misrepresented  themselves and their identities.  Many of the 
complainants were minorities, particularly Spanish speakers.   

 
CUB Ex. 1.0 at 6. 
 
Concerning the repetition of customer complaints, Consumer Groups present 

evidence ostensibly showing that complaints about Respondent did not diminish during 
the relevant time period, and may have actually increased20.  E.g., CG Ex. 1.0 at 7, 
Table 1 (complaints compiled by CUB); CG Ex. 3.0 (complaints compiled by USESC); 
CG Ex. 3.3.  Staff witness Agnew similarly testifies that “[o]ur office has received a large 
volume of complaints against USESC dealing with very similar consumer concerns over 
a sustained period of nearly four (4) years.”  Staff Ex. 1.0 at 8.  The significance of 
repeated complaints, according to Staff witness Agnew, is that “when heavy volume…is 
paired with a repeated set of specific and similar allegations over a sustained period of 

                                            
20

 The trend of complaints over time can be viewed sequentially, from one month to the next, or on a 
year-over comparison of the same month in succeeding years.  The Consumer Groups and Staff stress 
the latter, based on the reasoning that customers pay more attention to their bills during the heating 
season, rather than comparing, say, August and January bills.  CG Ex. 3.0 at 16; Staff 2.0 at 15-16.   
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time, the situation raises concerns of a systemic failure that need to be identified and 
addressed on a system-wide rather than an individual basis.”  Id. at 7.   

 
USESC mounts a multi-faceted defense against the use of customer complaints 

as proof of management inadequacy.  First, Respondent rejects the characterization of 
customer contacts with CUB as complaints.  USESC IB at 14.  Respondent emphasizes 
that CUB classifies all telephone contacts about a gas supplier as complaints, even 
when the customer is only requesting information or advice.  Id., citing Tr. 807-09 
(Gendusa-English).   

 
Second, USESC argues that, even if it is assumed that some number of 

customer contacts are actually complaints, those complaints are not necessarily true or 
indicative of misconduct.  Id. at 11.  Respondent stresses that CG witness Alexander 
did not directly verify the truth or accuracy of any of the CUB complaints she reviewed.  
Id. at 11-12, citing Tr. 586.  Moreover, USESC contends, “customer allegations are 
inherently self-serving and unreliable,” citing as evidence three formal complaint 
proceedings in which this Commission held that customers had not sustained their 
complaints against Respondent21.  Respondent further avers that its own internal 
investigations show “wide disparities between what the consumer told CUB and what 
actually occurred.”  Id. at 14.   

 
Third, USESC maintains that Complainants have failed to compare customer 

complaints (to the extent that customer contacts are, in fact, complaints) with the 
quantum of sales activity Respondent has conducted in Illinois.  USESC IB at 15.  As 
USESC calculates it, even if all complaints attributed to 2007 were indeed associated 
with fraud, less than 2% of company sales in that year would be implicated.  Id. at 15-
16.  Along the same line, the company faults Complainants for not discussing complaint 
volume in relation to USESC‟s market share22, id. at 17-18, and for not measuring 
Respondent‟s complaint-to-market-share ratio against that of other gas providers.  Id. at 
17.   

 
Fourth, Respondent emphasizes that Complainants have not established a 

correlation between the date a complaint was lodged and the date of the fraudulent 
behavior alleged.  Id. at 15.  Therefore, USESC concludes, “it is pure guesswork for 

                                            
21

 Hansen v. IESC, Docket 07-0328, Order, May 21, 2008; Gingee‟s Sewing Alterations & Laundromat v. 
IESC, Docket 07-0363, Order, Jul. 30, 2008; RPM Technologies, Inc. v. IESC, Docket 08-0231 Order, 
Mar. 17, 2009.   
22

 In order to support this point quantitatively, Respondent cites data from a CSD annual report.  USESC 
IB at 17-18.   As USESC surely knows, that report was never in the evidentiary record and cannot be 
used for decision-making in this case.  Accordingly, citation to the report was stricken from the company‟s 
post-trial brief by an ALJ‟s Ruling issued on January 8, 2010.  Incredibly, Respondent cites the same 
report again in its BOE at 23-24, asserting that it is suitable for administrative notice.  While that may well 
be, administrative notice should have been requested through an appropriate motion - a motion made 
before or during evidentiary hearings, so that other parties could have both responded to the motion and 
offered other evidence of their own.  That is especially so in this instance, since the report‟s annual data 
covers all of 2008, not just the first three months of that year that fall within the relevant time frame. 
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Complainants to suggest that the „complaint‟ totals relate to fraudulent sales conduct 
occurring in 2007 and early 2008.”  Id.   

 
Fifth, Respondent criticizes Complainants for not identifying an “acceptable 

complaint rate,” id., which USESC would presumably have to exceed before its 
management could be considered insufficient.  Building on the observation by CG 
witness Alexander that it would not be “realistic” to expect zero complaint for an AGS23, 
Tr. 666, Respondent asserts that “[a]bsent some definition as to an acceptable 
complaint rate [above zero], there is simply no basis to infer ongoing fraudulent conduct 
from [USESC‟s] complaint rate.”  Id. 

 
Sixth, USESC contends that the volume of complaints CUB received “may very 

well be escalated because CUB made specific efforts to increase the numbers against 
[USESC].”  USESC IB at 19.  Respondent presents several excerpts from CUB “blogs 
and press releases” that encourage gas customers to contact CUB with concerns about 
USESC24.  Id. 

 
b.) Commission Analysis 

 
The significance of customer complaints.   
 
An important threshold question posed here is whether customer complaints 

correlate with management sufficiency.  The Commission believes that they do.  A 
complaining customer is an unsatisfied customer.  It is a fundamental management 
objective to reduce or eliminate complaints, in order to obtain or retain customers.  
Rational gas supply managers regard customer complaints as a reflection of their 
competence, because complaints constrain revenue, thereby jeopardizing the viability of 
the enterprise.   

 
USESC itself recognizes, as it should, the significance of consumer complaints 

as a reflection of management sufficiency.  Mr. Potter, the company‟s Executive Vice 
President of Legal and Regulatory Affairs, declared that “we use complaint rates.  That’s 
my trigger to see how we’re doing.”  Tr. at 696 (emphasis added).  He associated the 
“underperformance” of USESC‟s operations through early 2008, USESC Ex. 5.0 at 15, 
with “an increased level of complaints.” Id. at 28.  To show that the company‟s 
underperformance was later rectified, Mr. Potter pointed to a purported “significant 
improvement in USESC‟s complaint rates.”  Id. at 15. 

 
The process by which Respondent achieved that ostensible improvement further 

demonstrates the link between management sufficiency and customer complaints.  
First, Mr. Potter candidly stated, the company attributed increased consumer complaints 
to “actions of sales contractors and various aspects of USESC‟s business processes 
involving customer enrollment.”  Id. at 28.  Therefore, Mr. Potter explained, the company 

                                            
23

 Respondent improperly converts “not…realistic” to “impossible” in its IB at 17. 
24

 Four of the excerpts are from February, March and June of 2008.  One is from April 2006, well before 
the relevant time frame in this case. 



08-0175 

14 

“implemented significant changes in February 2008 to its contract terms and conditions, 
enrollment processes, sales practices, and management and compliance oversight of 
the sales contractors.”  Id. at 30 (emphasis added).  Those oversight revisions yielded 
“positive results…namely a dramatic decrease in informal complaints [that] 
“demonstrate the effectiveness of USESC’s managerial resources.”  Id. at 47 (emphasis 
added).  Mr. Potter thus confirms the Commission‟s view that complaint volume is an 
indicator of provider “underperformance” and management deficiency25.   

 
As would be expected, Complainants also believe that customer complaints 

reflect management‟s sufficiency.  Indeed, the foundation of their conclusion that 
Respondent‟s management failed during the relevant time frame is built upon complaint 
analysis.  While both CG witness Alexander26 and CUB witness Jodlowska27 criticize 
other components of the company‟s operations, their analysis of Respondent‟s 
performance begins with the volume, nature and duration of consumer complaints.  With 
specific regard to the nexus between management and complaints, Ms. Alexander 
states that “a volume of complaints will almost always in my opinion result in a finding of 
a defect in the way the company is doing business.”  Tr. 581.  Staff also maintains that 
high-volume and similar complaints indicate “that the Company is not properly 
managing its sales force.”  Staff Ex. 1.0 at 18.  The Commission concurs. 

 
Do customer complaints indicate management insufficiency in this case?   

 
Looking first at complaint volume, CUB, Staff and the BBB all say they received 

more complaints about Respondent than about any other supplier.  That does not 
necessarily demonstrate management deficiency.  Some provider will always receive 
the greatest sum of complaints, and that does not ipso facto reflect inadequate 
management.  However, Complainants‟ witnesses have shown more than that.  
Complaints regarding Respondent significantly exceeded the claims concerning any 
other gas supplier and, indeed, exceeded the combined complaints against all others.  
When a provider in a competitive market generates customer disapproval at a level far 
above industry norms, there is a question of management deficiency.     

 
Respondent, however, asserts that dramatic divergence from industry norms has 

not actually occurred here.  It dismisses consumer complaints as “inherently self-serving 
and unreliable.”  But the Commission presumes that all participants in the commercial 
gas market, including suppliers, are acting in their self-interest.  Competitive markets 
are premised on that presumption.  As for unreliability, we note that Respondent does 

                                            
25

 Mr. Potter‟s testimony was consistent in this regard throughout the case.  For example, he later stated 
that “we monitor each week the complaint rates, which are basically the number of complaints over the 
number of sales.”  Tr. at 761.  He said that Respondent tries to “keep the number of complaints…relative 
to the number of contracts below 2%,” which he described as the company‟s “benchmark,” id. (a 
benchmark he “tried to push to 1 percent,” Tr. 765).      
26

 Ms. Alexander was formerly the Director of the Consumer Services Division of the Maine Public Utility 
Commission and testified as an expert on “consumer protection policies and programs targeted to 
residential customers in emerging competitive markets for the sale of electricity and natural gas.”  CG Ex. 
1.0 at 1-2.  No party challenged her qualification as an expert on those subjects.   
27

 Ms. Jodlowska is the Assistant Director of Investigations in the BBB‟s Chicago office. 
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not manage its own business on the assumption that complaints are “inherently” 
unreliable.  It maintains internal units whose very purpose is to review and resolve 
consumer complaints.  The company‟s Corporate and Consumer Relations (“CCR”) 
group routinely accepts and analyzes customer complaints, including those forwarded 
by, among others, three entities involved here (CUB, Staff and the BBB). Tr. 376 
(Findley).  Indeed, when asked whether “complaints can provide a useful tool to detect 
violations of corporate policy, USESC witness Findley replied, “[y]es, that‟s what we 
use.”  Tr. at 259. 

 
In fact, USESC formally deems unconfirmed complaints to be sufficiently reliable 

to prohibit the accused sales agent from further solicitation pending review.  In the 
letters “sent to contractors notifying them of allegations,” USESC Ex. 5.0 at 11, the 
company requires the contractor “to cease all marketing activity on behalf of [USESC] 
until your presentation has been reviewed by the regional distributor.”  USESC Ex. 5.2. 

 
Furthermore, the company itself has verified the legitimacy of many of the 

complaints brought to its attention.  Several individual confirmed complaints are 
discussed later in this Order.  On a broader scale, Complainants maintain that USESC 
validated 1730 of the 1814 misrepresentation-related complaints received throughout 
2007-2008.  CG Ex 3.0 at 24-25.  The numerical accuracy of that assertion was 
disputed in this proceeding (and USESC cited extra-record matter in an effort to 
disprove it).  That does not alter the fact that Respondent has confirmed a substantial 
number of complaints while selling its gas contracts in Illinois, thereby invalidating its 
charge, in the heat of litigation, that customer complaints are “inherently” unreliable.  
Moreover, it ultimately does not matter if the company disparages customer complaints.  
The General Assembly does not share that disdain, as we will discuss below.   

 
That said, the Commission does agree with USESC (and does not perceive any 

party to disagree) that not all consumer calls (or emails or letters) to a consumer 
watchdog, government entity or Respondent itself are necessarily complaints28.  
However, that is true for all suppliers29.  If all consumer contacts were reduced by a 
common factor, to remove positive or neutral contacts, there would still be an industry 
norm of actual complaints per supplier, and USESC would still be far above it.  The 
same principle applies to the company‟s argument that not all complaints are valid.  

                                            
28

 The Commission notes that Respondent demonstrated only that CUB - but not our Staff or the BBB - 
logs all customer contacts as complaints.  USESC IB at 14.  Also, the complaints analyzed by Consumer 
Groups witness Alexander were vetted to weed out inquiries and allegations unrelated to sales practices.  
CG Ex. 1.0 at 5-6.  Nonetheless, the proposition that USESC advances about the varied nature of 
consumer calls has general application, irrespective of how a call recipient classifies the calls. 
29

 Ironically, one of Respondent‟s own arguments suggests that a greater proportion of the USESC-
related consumer contacts directed to CUB (as contrasted with the other entities mentioned in this case) 
are in fact complaints.  As previously discussed, USESC emphasizes evidence of CUB inviting customer 
complaints.  USESC IB at 19.  The company cannot have it both ways, asserting simultaneously that 
CUB solicited complaints but received mere inquiries.  Additionally, USESC acknowledges that door-to-
door sales tend to elicit more consumer complaints than do other sales methods.  Tr. at 735 & 737 
(Potter).  USESC is the only gas supplier relying on door-to-door sales in Illinois.  Id. at 739-40. 
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Again, the Commission assumes that every gas supplier is subject to complaints that 
are not sustainable and that when those are factored out, an industry norm remains. 

 
USESC also criticizes Complainants for relying solely on absolute complaint 

numbers, without taking USESC‟s market share into account for comparison purposes.  
Staff concurs that “[l]arge volume, by itself can simply arise as a byproduct of market 
share.”  Staff Ex. 1.0 at 7.  Consumer Groups similarly acknowledge that “it is important 
to consider the volume of complaints in light of the volume of business conducted by the 
marketer.”  CG Ex. 3.0 at 19.  USESC‟s contention that Complainants ignored market 
share mischaracterizes the record.   

 
CUB compared complaints as a percentage of customers for Respondent and for 

the three largest Illinois gas utilities, the largest electric utility and a large gas and 
electric utility, using customer contacts recorded by CUB for each supplier from January 
2007 through September 2008.  CUB Ex. 5.0 at 2-3.  USESC had approximately 
100,000 customers30 and was the subject of 1900 complaints, or 1.9% of its customer 
base31.  Id.  Peoples Gas had 784,271 customers and was the subject of 2060 
complaints (160 more complaints from almost 700,000 (or 700%) more customers), or 
0.26% of its customer base32.  Id.  Respondent‟s complaint ratio thus exceeded the 
next-highest ratio by more than a factor of seven33.  After Peoples Gas, the third-highest 
complaint ratio (for Nicor) was 0.12% of customer base, which Respondent exceeded 
by a factor of 16.  Id.   

 
USESC objects that complaint comparisons with gas utilities (rather than with 

AGS) are inappropriate because, first, there is a “limited universe of complaints that 
customers can have about an AGS,” USESC IB at 18, and, second, incumbent utilities 
do not have to “actively market to customers.”  USESC Ex. 5.0 at 17 (Potter).  These 
arguments undermine Respondent‟s position more than they help it.  Gas utilities have 
a significant number of bundled customers, for whom they provide both fuel and 
delivery.  That USESC performs fewer functions for customers, yet generates an 
outsized complaint ratio, is not in the company‟s favor.  Moreover, the need to sell 
USESC gas contracts actively, in order to “develop brand recognition,” Id., is no 
justification for engendering customer disapproval (ironically, negative brand 
recognition).  Indeed, one reasonable inference, given the volume of Respondent‟s 

                                            
30

 CUB‟s estimate, at CUB Ex. 5.0 at 3, is mirrored in Respondent‟s testimony at USESC Ex. 5.0 at 6. 
31

 CUB initially presented USESC‟s complaint ratio as 19% of customer base.  After USESC witness 
Potter correctly noted that CUB was in error, USESC Ex. 5.0 at 15-16, the ratio was properly reduced to 
1.9% in CUB Ex. 9.0 at 1. 
32

 On exceptions, USESC complains that the Commission should look at sales rather than customers in 
this analysis. USESC BOE at 17-18.  There is no apparent reason for that preference.  Respondent‟s 
customer base of 100,000 is more than adequate for statistical purposes, and we are using the same 
sample (customer base) for the utilities in our comparison.  Moreover, CG‟s expert witness Alexander 
states that customer ratios are typically calculated either “as a function of the number of customers they 
have or the contracts they have signed.”  Tr. 662 (emphasis added).   
33

 Importantly, this complaint ratio is consistent with Respondent‟s own expectations.  USESC believes a 
ratio of complaints to signed contracts is “reasonable” if it does not exceed 2%.  Tr. 761 (Potter). The 
Commission does not share that view and will address this at greater length below. 
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sales-related complaints, is that the need to establish market share has potentially 
compromised the company‟s oversight of its sales force. 

 
Furthermore, Respondent would fare no better if its complaint performance were 

compared only with other AGS.  The company serves more residential customers 
(approximately 100,000) than any other AGS in Illinois.  Id. at 13. CUB recorded about 
800 consumer complaints concerning 12 other AGS from January 2007 through 
September 2008 (compared to 1900 USESC-related complaints).  CUB Ex. 5.0 at 3.  If, 
for the sake of argument, all of those 800 complaints were attributed to a single 
competing AGS, and if that AGS had only half as many customers as USESC (i.e., 
50,000), the competing AGS would still have a better complaint ratio than Respondent 
(0.016%).  If we assume, more rationally, that the 800 complaints were spread in some 
manner among the 12 other AGS, the comparison with each only becomes more 
unfavorable to Respondent.  An equivalent analysis of the complaints received by Staff, 
described in Staff Ex. 1.0 at 4-7, would yield a similar result.   Moreover, if another 
AGS‟s complaint ratio were in fact well above industry norms, the proper Commission 
response would be investigation of that AGS, not exoneration of both that AGS and 
USESC. 

 
The case for management insufficiency only grows stronger when the nature and 

repetition of customer complaints are added to the analysis.  Misrepresentation 
regarding likely customer savings was the subject of over half of the complaints directed 
to CUB and our CSD.  More than half of the CSD complaints also involved USESC‟s 
contract termination fees, and both CUB and Staff recorded a meaningful percentage of 
complaints regarding false identification by sales agents, slamming and language 
barriers.  These complaints persisted throughout the relevant time frame.  CG Ex. 3.3 & 
3.6; Staff Ex. 1.0 at 8. 

 
During that time period, the company itself was receiving complaints of the same 

types: “[o]f the customer inquiries that could be categorized as informal complaints, 
USESC recognized that some involved allegations of misrepresentation of price, 
savings, or identity of the sales contractor…Other informal complaints related to 
USESC‟s cancellation policy.”  USESC Ex. 5.0 at 29.  “The majority of complaints that 
USESC received by early 2008 came from customers who reported being under the 
impression that USESC‟s fixed-price long-term supply product would result in savings 
relative to their local utility‟s supply charges.” Id., at 30.  This clustering of complaints 
around specific activities ought to have both alerted USESC to identifiable problems and 
focused its corrective response.  

 
Moreover, the company acknowledges that it received “an increased level of 

complaints” over time, which “reached their highest levels in February and March 2008.”  
Id. at 28.  Indeed, USESC‟s Mr. Potter characterizes those two months as a 
“crescendo.”  Id.  The USESC-related complaints directed to CUB also trended upward, 
or remained consistent, during the relevant time frame in most complaint categories.  
CG Ex 1.0 at 7.  The company was also receiving a steady stream of consumer 
complaints forwarded by our CSD and the BBB during that time period.  Staff Ex. 1.0 at 
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8 (“[o]ur office has received a large volume of complaints against USESC dealing with 
very similar concerns over a sustained period of nearly four (4) years”); CUB Ex. 1.0 at 
6 (“Ms. Findley…has been responding to BBB complaints dating back to 2005”).  Even 
beyond that time frame, the volume of complaints directed to Respondent continued to 
grow34.  CG Ex. 3.3. 

 
It is troubling to the Commission that a supplier would trigger this degree of 

consumer disapproval, and that the market disturbance goes without correction over 
many months.  While a company‟s management may need some period of time to 
recognize the nature and magnitude of the problem, the 15-month duration involved 
here is far too long.   

 
Another essential element in Respondent‟s defense is that, during the relevant 

time frame, it had directives and procedures in place to prohibit, detect and correct 
violations of internal policies and applicable law.  There is, in fact, record evidence of 
such directives and procedures.  However, the question is not whether USESC did 
anything at all, but whether what it did was effective to sufficiently manage its sales 
force.  If it were otherwise - if the Commission had to treat AGS policies and procedures 
as sufficient irrespective of their effectiveness - we could not protect energy consumers 
from minimal, under-enforced or poorly conceived compliance measures.  The General 
Assembly put AGS under Commission jurisdiction to ensure more than the formal 
trappings of management.  It expected effective management.  Indeed, when it 
perceived that its expectation had not been fulfilled, the legislature amended the AGSL 
in 2009 to specifically require the Commission to assess, inter alia, an AGS‟ “ability to 
properly manage solicitation and authorization.”35  

 
Here, despite whatever measures were in place before and during the relevant 

time frame, USESC generated a complaint volume in excess of other AGSs, as well as 
significant litigation.  In addition to the 2006 CUB complaint and the instant case, 
Respondent was also sued by the Illinois Attorney General in the Circuit Court, on 
February 2, 2008, for alleged violations of the CFA36.  USESC Ex. 5.14.  The company 
voluntarily settled that case without admission of violation, agreeing to, inter alia, an 
extensive list of controls on its door-to-door sales and service authorizations.  Id.  It also 
established a one-million dollar settlement fund.  Id.  Additionally, in late 2006, 
Respondent entered into an agreement with the Department of Consumer Services of 
the City of Chicago, and made a financial payment “as a result of consumer complaints 
about deceptive door-to-door sales techniques.”  CUB Ex. 1.1 at 5.  Respondent‟s 
compliance management was plainly inadequate to the task of precluding adverse 
consequences for itself and the public during the relevant time frame.   

 

                                            
34

 That does not necessarily devalue the measures USESC implemented in February 2008, which would 
have had little time to take effect. 
35

 220 ILCS 5/19-112 (effective April 10, 2009) (emphasis added).  
36

 People of the State of Illinois v. Illinois Energy Savings Corp., Case No. 08 CH 04913, Stipulated Final 
Judgment and Consent Decree, May 14, 2009, Circ. Ct. Cook County (“AG-USESC Consent Decree”). 
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Furthermore, the company misses the point when it emphasizes its follow-up 
investigations of purported sales agent misconduct37.  Complaints need to be reduced, 
not merely addressed later.  Customers suffer disruption, aggravation and cost when 
induced to change their gas supplier by actual or perceived misrepresentation.  Any 
time spent unwinding a tainted sale is time wasted.  Consequently, the effectiveness of 
an after-the-fact disciplinary scheme lies in the degree to which it reduces violations.  If 
it does not, then it is either insufficient or the misbehavior it addresses is unpreventable.  
Given the inherently problematic nature of door-to-door sales, the latter may be true, 
and the only effective response may be to ban such solicitation.  Short of that, the gas 
supplier must wield measures that drive violations to a minimum, not permit them to 
proliferate.  “[I]t is reasonable to expect a company employing a door to door sales force 
which is compensated with an incentive payment structure…to anticipate and take 
reasonable precautions against foreseeable problems.”  Staff Ex. 2.0 at 9. 
 

 The Significance of “Validated” Complaints 
 
Respondent emphasizes that the customer complaints that Consumer Groups 

and Staff rely on as evidence of insufficient management are merely unproven 
allegations.  That is not enough, the company maintains, because “[i]n order to prove 
that fraudulent conduct was occurring on an ongoing basis, Complainants must first 
prove the particular instances on which fraudulent conduct actually occurred.”  USESC 
IB at 12.  The Commission agrees that when the question is whether statutory fraud 
occurred, statutory fraud must be proven - and we adhere to that principle in our 
disposition of Consumer Groups‟ allegations under the CFA and DTPA, discussed 
below.  However, when the issue is management deficiency under the AGSL, Staff is 
correct that “fraud need not be proven.”  Staff RB at 6.  For the reasons already set 
forth, the volume, nature and repetition of consumer complaints correlate with 
management sufficiency.  That maxim is derived not only from the Commission‟s long 
experience as the regulator of the retail, intra-state energy market, but also from the 
testimony of Consumer Groups witness Alexander, our Staff‟s consumer services unit, a 
representative of the BBB and the company‟s own testimony. 

 
Moreover, USESC does not indentify the process, or degree of proof, it believes 

necessary to “validate” consumer complaints.  Presumably, it does not expect a full-
blown trial for each complaint.  Indeed, Respondent conducts no such hearing before 
imposing consequences on its own contractors after customer complaints.  E.g., 
USESC Ex 2.0 at 5.  Accordingly, USESC may only be suggesting the sort of 
investigation it typically performs, which consists of (depending on the allegation) review 
of the available contract, verification tape and file notes and, in some cases, 
conversation with the customer and/or contractor involved.  Id. at 3.  That is not 
meaningfully different from the investigation our Staff conducts for consumer 
complaints.  Staff Ex. 1.0 at 4.  Consequently, the complaints recorded by our CSD are 
no less “validated” than complaints recorded by USESC. 

 

                                            
37

 E.g., “Complainants are unable to point to a single customer complaint that the Company did not 
investigate.”  USESC RB at 17. 
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Furthermore, complaints received by CUB and the BBB are forwarded to the 
company, where the investigative process described above is purportedly employed.  
Respondent thus knows the number and percentage of complaints it has “validated” by 
its own processes.  Had those processes demonstrated that many complaints were 
unsustainable, Respondent could have offered evidence to that effect.  It did not.   

 
Instead, Respondent quarreled with Complainants‟ and Staff‟s interpretation of 

complaint-related “Agent Allegation Reports” obtained from the company through 
discovery38.  “Complainants clearly did not understand or deliberately disregarded the 
meaning of the contents of the Agent Allegation Reports.”  USESC RB at 14.  There are 
a handful of Agent Allegation Reports in the record (USESC Ex. 5.3 and CUB Cross-Ex. 
5) and they contain a column entitled “validity,” with an entry of a zero or a positive 
number for each “incident.”  Consumer Groups witness Alexander presumably 
construed the positive numbers to show validation of the listed complaint incidents.  CG 
Ex. 3.0 at 24-25.   

 
USESC could have explained the components in the Agent Allegation Report, 

having included three of them in its own Exhibit 5.3 and describing them as examples of 
then-current intra-company correspondence39.  USESC Ex. 5.0 at 11 (filed in December 
2008). It did not40. The Commission is puzzled that Respondent would present evidence 
purportedly proving management sufficiency, fail to explain what its components mean, 
then heatedly criticize other parties for misconstruing that meaning41.  If it were 
necessary here for the Commission to determine whether Complainants have fairly 
interpreted the meaning of the Allegation Reports, we would conclude that the reports 
reflect validation of complaints on certain incident dates.  That is certainly what they 
appear to say, and USESC offers no other explanation42.  Complainants‟ numerical 
summary of the data in the reports would therefore be considered evidence of 
complaints confirmed.   

 
A determination regarding Respondent‟s own view of the validity of its customer 

complaints is ultimately beside the point.  The efficacy of USESC‟s post-complaint 

                                            
38

 According to Complainants, those reports showed that the “Company itself confirmed 1,730 valid 
customer complaints of misrepresentation by 268 different sales agents over just a two-year period.”  CG 
IB at 4 (emphasis in original). 
39

 One of the Reports includes an incident in September 2008. 
40

 Indeed, in its pre-filed testimony, Respondent did little to clarify the functional ambiguity among the 
various form letters it sends to contractors and distributors.  For example, what USESC described as an 
“allegation letter” actually orders the pertinent sales agent to cease all solicitation pending a supervisor‟s 
review, and also levies a $25 investigation fee.  USESC Ex. 5.2.  The functional distinction between an 
“allegation letter” that essentially imposes penalties, and the facially similar “penalty letter,” USESC Ex. 
5.4, is not readily apparent.   
41

 This became the subject of motion practice among the parties.  Although Respondent‟s Reply Brief 
referred to matter outside the record in an effort to show what the “validity” column in Agent Allegation 
Reports does not mean, the company never endeavored to explain what it does mean. The extra-record 
references in the Reply Brief were stricken from the record by an ALJ Ruling dated January 8, 2010. 
42

 In fact, Mr. Potter agreed that the company‟s discovery responses included a very large number of 
letters to contractors with “validly determined allegations.”  Tr. 484.  It is not entirely clear that he was 
referring to Agent Allegation Reports, however.  
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activities is measured by their success at reducing complaints.  If the company found 
few complaints valid, yet complaints continued at an extraordinary pace, there would 
still be management deficiency.  Conversely, if Respondent found most complaints 
valid, but substantially reduced complaints, that would suggest management sufficiency.  
The principal value of USESC‟s own complaint validations is as an admission against 
interest in litigation43. 

 
Commission Authority to Relate Customer Complaints to Management 
Insufficiency 
 
In a competitive and unregulated market, customers who perceive themselves as 

aggrieved can exert pressure on one enterprise manager by purchasing service from 
another.  In a competitive and regulated market, pressure can also be exerted by the 
regulator.  Indeed, it is the regulator‟s duty to exert that pressure when warranted, since 
the State has determined, by imposing regulation, that customer choice alone cannot 
adequately ensure management sufficiency for residential and small business gas 
customers (whether because of the nature of the service provided, the vulnerability of 
customers, or both).  To carry out that duty, this Commission looks at the same 
indicators of management performance that rational and competent managers 
themselves look at, including the volume, nature and repetition of customer complaints. 

 
That is what the legislature expects us to do.  Subsection 19-110(e)(1) (in the 

pre-revision text applicable during the relevant time frame) stated that “[i]n determining 
the level of…managerial resources and abilities which the applicant must demonstrate, 
the Commission shall consider the characteristics, including the size and financial 
sophistication of the customers that the applicant seeks to serve.”44  The purpose of that 
directive is to match the performance of the gas provider with the perceptions and 
expectations of the customer base.  Customer complaints reflect a mismatch.  
Responsibility for that mismatch lies with the provider‟s management.  It is certainly not 
the customer‟s duty to prevent the mismatch.  The customer is not the certificated entity 
with the duty of management sufficiency. 

 
The General Assembly underscored the importance of customer complaints in 

2009, when it revised the AGSL45.  The 2009 revisions arose from legislative frustration 

                                            
43

 That said, there is undisputed record evidence of complaint validation by the company.  For example, 
correspondence dated May 29, 2008 summarizes 11 confirmed instances of misconduct at one Chicago 
area sales office (nine of which were alleged during the relevant time frame).  USESC Ex. 5.3.  Two more 
complaints for the same office, and another at a different office, are confirmed in USESC Ex. 5.4.  The 
complaint by CUB witness Vargas was also validated.  USESC Ex. 2.0 at 5.  This tells us what we already 
knew – that some consumer complaints are valid and some are unsustainable.   
44

 220 ILCS 5/19-110(e)(1). 
45

 To be clear, we are not suggesting that the 2009 AGSL revisions applied to Respondent during the 
relevant 2007-2008 time period.  But the 2009 revisions illuminate the legislative intention underlying AGS 
regulation.  USESC itself has frequently cited the 2009 revisions in its briefs here.  E.g., USESC RB at 22, 
23, 25, 41 & 47.   
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with the volume of complaints in the retail gas market46.  The Commission is now 
required to consider “complaints to the Commission by consumers regarding the 
[certificated AGS], including those that reflect on the [AGS‟] ability to properly manage 
solicitation and authorization.”47  Unlike new subsection 19-110(d)(4), this revision is not 
limited to formal complaints.  While this express legislative reference to customer 
complaints is new, the General Assembly‟s concern about such complaints is not.  The 
General Assembly has traditionally imposed a duty on gas (and all other) utilities to 
promote the “comfort and convenience” of consumers through service that is “in all 
respects adequate, efficient, just and reasonable.” 220 ILCS 5/8-101.  When it opened 
the retail gas market to competition, the legislature did not intend that AGS managers, 
unlike gas utility managers, would be exempt from the duty to provide service that 
customers perceive as satisfactory.   

 
On exceptions, however, USESC contends that the Commission‟s power to 

regulate AGS management performance is constrained to the point of nullity.  First, 
Respondent cites subsection 19-110(e)(1), the provision at the core of the instant 
complaint.  Respondent emphasizes that the statute identifies two matters that the 
Commission “shall” consider with respect to management sufficiency (the 
characteristics of the customer base and whether the prospective AGS possesses its 
own facilities).  As USESC would have it, those two matters are “clear and 
unambiguous” and are the sum total of what the Commission can assess with respect to 
management sufficiency.  USESC BOE at 6-7. 

 
The Commission disagrees.  Taking the second proposition first, while the statute 

identifies two matters that we “shall” consider, it does not limit our consideration to those 
two matters.  Bluntly, it would not make sense to direct the Commission to evaluate an 
applicant‟s “financial, technical and managerial resources and abilities,” then (in a 
separate sentence) limit that evaluation to the characteristics of the customer base and 
the question of facilities ownership.  The far more rational view is that the legislature 
accorded us broad power to assess an applicant‟s financial, technical and managerial 
attributes and (in a separate sentence) obligated us to factor customer base and 
facilities ownership into that broad assessment.  Otherwise - to take Respondent‟s 
theory to its logical extension - the Commission would lack authority to consider, among 
other things, an applicant‟s debt load, prior business practices, criminal history or safety 
record.  The Commission has never so limited its appraisals of the entities we regulate 
and the legislature and appellate courts have never told us to do so48. 

 

                                            
46

 It can be fairly inferred that USESC contributed to that frustration.  It is the only gas supplier relying on 
door-to-door sales in Illinois.  Tr. 739-40 (Potter).  Door-to-door solicitation was mentioned expressly in 
the AGSL for the first time in the 2009 revisions.  E.g., subsection19-115(b)(4). 
47

 220 ILCS 5/19-112 (effective April 10, 2009) (emphasis added).  The AGSL revisions all took effect 
after surrebuttal testimony was filed in this proceeding. 
48

 The Commission notes that Respondent did not raise this fundamental challenge to the Commission‟s 
authority until its post-trial BOE.  Moreover, at earlier moments in this proceeding, Respondent relied 
upon our November 2002 Order in Santanna Natural Gas Corporation, Dckt. 02-0441, a case in which we 
expressly considered the applicant‟s customer complaints. 
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Second, while the statute may be as “clear and unambiguous” as Respondent 
suggests, that does not mean that it clearly and unambiguously conveys what 
Respondent would prefer.  Rather, as we stated in the preceding paragraph, it clearly 
confers comprehensive authority to review the financial, technical and managerial 
characteristics of a prospective or certificated AGS.  Thus, the Commission has not 
departed from the “plain language of the statute,” as the company asserts.  Rather, as 
administrative agencies regularly do in their quasi-legislative capacity, we have 
implemented that general grant of authority by identifying and evaluating the meaningful 
attributes of AGS finance, technical competence and management sufficiency.  Indeed, 
that is how administrative power is made operational.   

 
Viewed differently, the statute would not be clear and unambiguous.  What does 

it clearly and unambiguously mean, for example, to “possess sufficient technical, 
financial, and managerial resources and abilities to provide the [intended] service?”  
Similarly, what is the clear and unambiguous legislative intention in the command to 
“consider the characteristics…of the customers that the applicant seeks to serve” or 
“consider whether the applicant seeks to provide gas using property, plant and 
equipment that it owns, controls, or operates?”  In the latter instance, would the 
Commission merely note that the applicant does (or does not) own facilities?  That 
would serve no apparent legislative purpose.   

 
The company also points to Section 551.100 of our administrative regulations, 

which states that an AGS “shall be deemed to possess sufficient managerial 
capabilities” when it has “two or more individuals in management positions” with 
specified managerial experience49.  USESC asserts that this regulation “make[s] it 
mandatory for the Commission to find the AGSL‟s managerial prerequisite satisfied 
when an AGS meets the standards within [that regulation].”  USESC BOE at 8.  Again, 
the company seeks to reduce AGS regulation to a near-meaningless exercise.  When 
the Commission promulgated Section 551.100, our intention was not to surrender our 
broad authority to assess managerial sufficiency in all its aspects.  Instead, we intended 
to provide a clear numerical minimum for management staffing.  We referred to that as 
managerial “capabilities,” not the statutory managerial “resources and abilities.”  We 
certainly did not intend that management sufficiency would become a single-variable 
arithmetic formality, by which - to pose one example – two managers from a de-certified 
AGS, or with a prior history of violations, could automatically obtain certification for a 
new entity.   

 
Accordingly, the Commission strongly rejects the notion that it lacks the power to 

consider the volume and nature of customer complaints as a measure of managerial 
sufficiency within the meaning of the AGSL. 

 
 
 
 

                                            
49

 83 Ill. Adm. Code 551.100.  That section pertains to initial certification.  83 Ill. Adm. Code 551.150 
carries forward an annual requirement to maintain compliance with Section 551.100.   
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The Causes of Management Deficiency 
 
As USESC‟s Mr. Potter affirms, it is “the supplier‟s own responsibility to identify 

and address any areas of underperformance in its operations.”  USESC Ex. 5.0 at 15.  
Nonetheless, the Commission finds it constructive to identify likely contributing causes 
to consumer complaints triggered by Respondent‟s sales activity.   

 
First, the Commission must better understand the level of the complaint ratio.  

USESC has a longstanding benchmark of 2% for the ratio of complaints to sales, Tr. at 
761 (Potter).  USESC‟s complaint ratio (as recorded by CUB) for its customer base 
(1.9%) is essentially the same as its 2% benchmark for contracts signed.  CUB Ex. 5.0 
at 2-3.  However, the Commission notes that Respondent claimed that CUB classifies 
all customer contacts as complaints, so this number may in fact be inflated.  At this time, 
the Commission is reluctant to determine the significance of a 1.9% complaint ratio as 
this Commission has not previously determined what level of complaint ratio is 
appropriate.  The Commission must be allowed the flexibility and discretion to make 
such a determination on a case-by-case basis.        

 
Another area of concern is the Respondent‟s tolerance for customer 

cancellations and drops.  For example, 60% of all contracts signed from February 2008 
to November 200850 were cancelled or dropped by the customer, the company or the 
utility that would have delivered gas51.  Tr. 499 (Potter).  Approximately 20% of total 
sign-ups were cancelled at the customer‟s behest within 70 days of sign-up in both 2007 
and 2008.  Id. at 509.  An overwhelming majority of customers that cancelled or were 
dropped in 2008 were not assessed a contract termination fee, (indeed, the total 
number of customer-initiated cancellations alone vastly exceeded the number of 
termination penalties imposed).  CUB Cross-Ex. 14.  USESC clearly accepts a high 
degree of customer turn-over, which necessitates the sale of additional contracts.  As 
Mr. Potter explained, if the company cannot sell its prepaid gas supply within a given 
time, internal policies require immediate wholesale disbursal, even at a loss (which must 
be included in public reporting).  Tr. 731.   

 
On exceptions, Respondent avers that its cancellations do not create additional 

sales incentives because an “attrition rate” is built into the company‟s plans.  USESC 
BOE at 20.  Moreover, the company insists, there was no evidence that cancellations 
“are even sometimes above the expected attrition rate.”  Id.  USESC both misses the 
point and misrepresents the record.  If cancellation of three of every five signed 
contracts is within Respondent‟s attrition rate, then its attrition rate is too high.  USESC 
sells approximately 1000 contracts per week.  Tr. 728 (Potter).  If 600 of those are 
cancelled, that weekly accumulating customer loss must be made up with additional 
sales, particularly since Respondent‟s gas purchases are linked with anticipated sales 

                                            
50

 36, 939 of 61,216 contracts signed.  Tr. 499 & CUB Cross-Ex. 14. 
51

 Similarly, Ms. Alexander calculates the cancellation rate among effective contracts in 2005-2007 at 
approximately 57%.  CG Ex. 2.0 at 22.  Consequently, she states that “[h]ad USESC been effectively 
managing its business, such a high cancellation rate would have sent a warning signal that something 
was amiss either with the product itself or the marketing of it.”  Id. 
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volume.  In fact, the company expects “net growth,” even though Mr. Potter frankly says 
“we lose a lot of customers.”  Id. at 731-32.  It defies logic, and the Commission‟s 
experience, to claim that these circumstances do not create sales pressure.  As for the 
evidentiary record, Mr. Potter described “[w]hat happens when we go through a period 
where we have a lot of cancellations or a higher attrition rate than we expect.”  Id. at 
730.  Accordingly, the Commission assumes that USESC is “sometimes above the 
expected attrition rate.” 

 
The Commission is also concerned with the intrinsic tension between what its 

sales contractors can lawfully say about its product and the characteristics of the 
product itself.  USESC touts its gas service as a price stability product, because it does 
not vary over the contract‟s life.  USESC Ex. 1.0 at 4.  To make that a value proposition 
for customers, the salesperson must emphasize the volatile nature of the utility‟s 
competing price, which fluctuates over time.  Inherently, the contractor (like the 
company‟s brochures, e.g., USESC Ex. 1.5) will have to emphasize the prospect of 
upward fluctuation - the customer has little incentive to sign a contract to avoid 
downward fluctuation of the utility‟s price.  That is a slippery slope for a salesperson on 
commission.  In fact, a USESC salesperson‟s service agreement is “considered 
terminated without notice” when no customer contracts are submitted for Respondent‟s 
approval in any three consecutive weeks52.  USESC Ex. 1.4.  The temptation to 
suggest, or even predict, rising future utility gas prices - and corresponding savings for a 
customer on USESC‟s fixed price - is patent53.   Moreover, the sales agent is already at 
a price disadvantage on the date of sale, when the utility‟s price is typically lower.  
USESC Ex. 1.0 at 4.  Even for a contractor working entirely in good faith, there is a fine 
line separating permissible salesmanship and misrepresentation about future gas 
prices.     

 
Consumer Groups and Staff attribute USESC‟s complaint history during the 

relevant time frame to additional causes.  Both parties posit that the company‟s 
complaints were (and remain) linked to inadequate supervision of the direct interaction 
between salesperson and customer at the latter‟s doorway.  CG IB at 34; Staff IB at 9-
11; Staff RB at 26.  Both also target the company‟s commission-only compensation 
structure, which they contend created (and still creates) a perverse incentive to sell 
contracts without regard to legal constraints.  CG IB at 5; Staff IB at 15-19.  They also 
cite haphazard and inconsistent investigation and enforcement of company policies, CG 
IB at 26-29; Staff IB at 12-13, and Staff emphasizes a lack of appropriate and effective 
complaint tracking and handling procedures.  Staff Ex. 1.0 at 18.  Staff also stresses the 
lack of upper managerial presence in Illinois during the relevant time frame, and the fact 
that the Distributors that supervise sales agents in this State have no disciplinary 
authority54.  Staff Ex. 2.0 at 10-11.   

                                            
52

 The sales agent‟s supervisor - the Regional Distributor - faces a similar outcome if his/her contractors 
do not meet sales expectations.  Under the Distributor‟s services agreement, it is cause for termination if 
quarterly valid sales slip below a certain (confidential) percentage of the preceding quarterly total.  Staff 
Ex. 2.1.   
53

 As CG witness Alexander sees it, Respondent‟s contractors are actually “trained to think of the USESC 
fixed price product as producing savings to customers.”  CG Ex. 3.0 at 27. 
54

 USESC confirms the latter fact at, e.g., USESC BOE at 43. 
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 Complainants and Staff, also point to Respondent‟s sales verification process, 
which Complainants believe “reinforce[s] the aggressive sales tactics occurring at the 
customer‟s door.” CG IB at 30; Staff IB at 9-10.  Consumer Groups maintain that the 
verification procedure allowed both the verifier and the contractor to “lead” the 
customer, and that verification scripts included additional marketing efforts and 
contained long compound questions that asked the customer to agree to multiple items 
with a single assent.  CG IB at 32. 

 
Consumer Groups additionally ascribe USESC‟s complaints to a deliberate policy 

of targeting elderly, low-income, non-English-speaking or other minority customers.  CG 
IB at 41.  They demonstrated that USESC sales agents marketed gas contracts within 
Chicago‟s ten poorest zip code areas (as measured by median household income) over 
18 times more often than in Chicago‟s ten wealthiest zip code areas55.  CUB Ex. 8.3.  
They also presented evidence showing that, within Chicago, the company‟s sales 
contractors most frequently visited 13 zip code areas, nine of which had African-
American majorities and two of which had Hispanic majorities.  CUB Ex‟s. 8.0 at 7 & 
8.2.  Complainants accordingly conclude that Respondent had “a preference for selling 
to…those customers who are least able to understand the nature of the contract, most 
vulnerable to claims of savings, and least able to afford paying a premium for „price 
stability.‟”  CG BOE at 7.  Those circumstances, Complainants suggest, yielded 
increased consumer complaints. 

 
Respondent strongly disagrees that the foregoing dynamics ever existed, and 

therefore denies that they were causes of management deficiency.  Indeed, it denies 
that its management was deficient at all during the relevant time frame.  USESC IB at 
60.   

 
As noted previously, a benchmark for levels of customer complaints does not 

currently exist and the Commission cannot conclude that USESC engendered too many 
consumer complaints compared to other suppliers.  USESC did attract a number of 
similar complaints from January 2007 through March 2008.    

 
“Notice” to Respondent 
 
On exceptions, USESC protests that this Commission “never informed the AGS 

community that there was any acceptable or unacceptable [complaint] ratio by rule, 
regulation or otherwise.”  USESC BOE at 32.  Earlier in this Order, we discussed 
Respondent‟s opinion that the Commission lacks authority to consider customer 
complaints at all.  That begs the question of whether “notice” from the Commission 
about complaint ratios would have elicited anything other than an objection from 
Respondent.  Another begged question is why the company would require “notice” from 
the Commission (or anyone else) that excessive consumer complaints are reflective of 
deficient management.  In any event, the Commission‟s view is that USESC had 

                                            
55

 However, the time period measure was from February 2007 through December 2008.  Data limited to 
the relevant time frame in this case is not presented. 
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adequate notice as a legal matter, and abundant notice as a practical matter, that its 
burgeoning complaint ratio had become “unacceptable” and require corrective action.   

 
The Commission does not agree that every conceivable attribute of management 

deficiency must be codified in a statute or administrative regulation for an AGS to be 
accountable for it.  In the retail gas market, the Commission has traditionally 
implemented general statutory objectives, such as “just and reasonable rates” and “anti-
discrimination,” without specific codification of every requirement and prohibition.  The 
statutory goal of “sufficient technical, financial, and managerial resources and abilities” 
for AGS is similarly supple, and all permutations cannot be practicably embodied in an 
administrative regulation.  Within the limits of the arbitrary and capricious standard, the 
Commission needs a degree of flexibility to achieve that legislative goal.  Regarding 
complaints in particular, it would not be constructive to set a precise numerical threshold 
(either an absolute number of complaints or a complaint ratio) for AGS or public utilities.  
Our objective is to drive consumer complaints to a minimum, not to implicitly authorize 
some number of complaints that fall beneath a threshold. 

 
Moreover, consumer complaints are hardly an occult or hyper-technical matter.  

As we have already discussed, complaint minimization is a fundamental characteristic 
of sound management and, therefore, a fundamental part of regulatory compliance.  
The notion that Respondent would expected formal notice that a sustained volley of 
similar complaints reflected questionable management is itself reflective of questionable 
management.   
 

In any event, USESC should have derived notice from Santanna Natural Gas 
Corporation, which it cites in this proceeding56.  Our Order in Santanna was entered in 
November 2002, one year before USESC sought certification in Docket 03-0720.  When 
Santanna applied for certification from this Commission, it already had over 38,000 
residential customers, because it had entered the market before the  
General Assembly enacted the certification requirement.  In that sense, it was in a 
similar position to Respondent here, insofar as we were looking backward at its conduct 
in the retail gas market.  Also like USESC, Santanna had attracted an “unusually high” 
number of consumer complaints, more than all other suppliers combined57.  For that 
reason, both CUB and the Attorney General contended that Santanna‟s management 
was deficient.  The Commission declared the following: “[e]ven though consideration of 
consumer complaints is not a factor listed in [the AGSL], the Commission takes 
consumer complaints seriously.”58  Consequently, we imposed a host of conditions on 
Santanna‟s certification. 

 

                                            
56

 E.g., “Where an AGS has been certified and has implemented its managerial capabilities, the 
Commission considers the actual experiences of the AGS in determining whether the AGS has 
implemented its managerial capabilities successfully.  In re Santanna Gas Corp., Docket 02-0441, Order 
at 24-25 (Nov. 7, 2002).”  USESC IB at 10. 
57

 Order, Dckt. 02-0441 at 9. 
58

 Id. at 26 (emphasis added). 
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Thereafter, in the interval between USESC‟s certification in December 2003 and 
the start of the relevant time frame in January 2007, the company received 
unmistakable signals that it was attracting an inordinate complaint volume.  In April 
2006, CUB filed an earlier complaint with this Commission59, alleging that the 
company‟s marketing practices contravened the DPTA.  USESC recognizes that most 
of CUB‟s allegations in that case “were similar to the ones alleged in this proceeding.”  
USESC Ex. 1.0 at 17.  The parties settled that complaint at the end of October 2006.  
As part of the settlement, the company agreed to make significant changes to its 
customer acquisition program that “rolled out into 2007.”  Tr. 694 (Potter).   As a result, 
Mr. Potter explained, “[w]e went into 2007, we had very new processes.”  Id. at 695.  
That should have kept management vigilant about its sales efforts.   

 
Similarly, Respondent entered into an agreement with the Department of 

Consumer Services of the City of Chicago in late 200660, which included a financial 
payment “as a result of consumer complaints about deceptive door-to-door sales 
techniques.”  CUB Ex. 1.1 at 5.  USESC also “canceled consumer contracts, revised its 
marketing materials and sales contracts, and changes its compliant handling process.”  
Id.  This agreement additionally put USESC on notice of the need to reduce customer 
complaints concerning its sales program.  

 
Thus, before January 2007, USESC knew (or should have known): 1) that this 

Commission associates consumer complaints with management sufficiency; 2) that both 
the principal city in its service area and the State‟s legislatively-created consumer 
advocate had received enough complaints to take action against it; 3) that the BBB had 
classified it as unsatisfactory; 4) that it was receiving an unrelenting flow of complaints 
directly and from reputable sources; and 5) that it was entering 2007 with “very new 
processes” untested in Illinois.  Respondent thus had both formal and practical notice of 
the necessity to closely monitor its sales force and reduce customer complaints, lest it 
face regulatory sanctions.  It should therefore have driven down its volume of 
complaints and broken up the clusters of complaints about similar sales misconduct, so 
that its performance, at the very least, resembled that of its peers in the marketplace61. 

 

2. COUNT IV OF THE AMENDED COMPLAINT: NO VALID 
CUSTOMER AUTHORIZATION – SUBSECTION 19-115(c) 

 

                                            
59

 Citizens Utility Board, Complaint requesting the ICC to order Illinois Energy Savings Corp. d/b/a U.S. 
Energy Savings Corp. to cease and desist misleading marketing of gas offering, Dckt. 06-0337, filed April 
24, 2006, dismissed by Order Oct. 29, 2006.  AARP was not a party in that proceeding. 
60

 The exact date of the agreement is not in the record.  The “BBB Reliability Report” describing the 
agreement refers only to a press release dated November 2, 2006.  CUB Ex. 1.1 at 5. 
61

 In its BOE at 33, USESC complains that it had “no way” to know other suppliers‟ complaint ratios.  A 
round of inquiries to the Commission, CUB, the Attorney General, the City of Chicago and the BBB would 
have informed Respondent that USESC-related complaints dramatically exceeded all others.  That the 
company apparently did not do this, in the face of direct action by CUB and the City of Chicago and a 
constant inflow of complaints, is indicative of insufficient management.   
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In Count IV, Complainants also charge that “USESC‟s practices…have resulted 
in changing customers‟ suppliers without authorization.”62  They similarly complain 
about “USESC‟s practice of failing to obtain verifiable authorization from a customer 
before the customer is switched from another supplier.”63  In testimony, Staff mentions 
slamming complaints and recommends revisions to Respondent‟s sales verification 
methods.  USESC denies Complainant‟s allegations and has opposed them throughout 
the case.   

 
a.) Parties’ Evidence & Arguments 

 
Complainants contend Respondent has violated AGSL subsection 19-115(c), 

which stated, during the time relevant to this proceeding, that “[a]n alternative gas 
supplier shall obtain verifiable authorization from a customer, in the form or manner 
approved by the Commission, before the customer is switched from another supplier.”64  
The specific violations alleged pertain to the “shall obtain verifiable authorization” clause 
in the subsection.   

 
The particular unlawful activities purported here are slamming (including by 

signature forgery), obtaining authorization from a person other than the customer and 
inducing a customer to provide authorization by fraud or confusion regarding the nature 
of the transaction.  E.g., CG Ex. 1.0 at 29.  Complainants assert that USESC‟s “own 
records show 115 valid instances of unauthorized signature on the contract during 2007 
and 2008.”  Consumer Groups IB at 38, citing CG Ex. 3.6.  Also, eight percent of the 
CUB complaints reviewed by Consumer Groups witness Alexander involved such 
activities.  CG Ex. 1.0 at 7, Table 1.  However, in the narrative testimony associated 
with that quantification, Ms. Alexander mentions only four complaints in her direct 
testimony, id. at 29, and four more in her surrebuttal. CG Ex. 3.0 at 32, for which she 
also reviewed the third-party verification tapes.  CG Ex. 3.8.  Additionally, CUB 
sponsored the testimony of Catherine Vargas, CUB Ex‟s. 3.0 & 6.0, who stated that she 
was slammed in early 2008 by a USESC sales contractor who apparently impersonated 
her during the third-party verification.  CUB Ex‟s. 8 & 8A. 

 
USESC concedes that Ms. Vargas was switched to its gas service without proper 

authorization65.  USESC IB at 48.  However, Respondent stresses that “the sales 
contractor‟s actions were directly contrary to the Company‟s practices, and done without 
Company knowledge or approval,” id. at 49, and that it promptly canceled the tainted 
contract, returned Ms. Vargas‟ account to the utility and notified other customers 
procured by the fraudulent contractor.  Id. at 48.  Moreover, the company contends, if a 
finding of violation were based on a single incident, the Commission would be imposing 
an unreasonable perfection requirement.  USESC RB at 28. 

 

                                            
62

 Complaint at 9, para. 26(b).   
63 Id., para. 26(c). 
64

 220 ILCS 5/19-115(c). 
65

 The sales contractor apparently impersonated Ms. Vargas during the verification call.  CUB Ex‟s. 8 & 
8A. 
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Respondent further argues that the individual complaints reviewed by Ms. 
Alexander contain only “untested allegations,” and that there is no proof the contractors 
involved knew they were obtaining consent from unauthorized persons.  Id. at 28-29.  
As for the 115 “validated” acts of authorization-related misconduct in USESC‟s own 
records, the company again objects that Consumer Groups are confusing allegations 
with validated findings.  Id. 

 
b.) Commission Analysis 

 
Initially, the Commission agrees with USESC that the Vargas incident does not, 

by itself, prove that the company “has a practice of switching customers‟ gas suppliers 
without authority.”  USESC IB at 49 (emphasis added).  Indeed, even when the Vargas 
incident is, for argument‟s sake, added to the four others discussed in CG Ex. 3.0 at 32, 
we do not find a “practice” of unauthorized switching.  The number of incidents is too 
small. 

 
However, the Commission does not believe that a “practice” must be proven in 

order to establish a violation of the subsection 19-115(c) requirement to “obtain 
verifiable authorization.”  While a systemic problem – or “practice” – would typically be 
necessary to sustain a finding of violation of management deficiency under subsections 
19-110(e) and 19-115(b), there is no minimum number of non-compliances needed to 
affront 19-115(c).  It is a different subsection, which anyone with a cognizable interest 
under our rules can seek to enforce via complaint under Section 19-120, just as a party 
can seek enforcement of, say, Sections 8-201 through 207 of the Act (as incorporated 
into subsection 19-115(b)(1)66.   

 
Here, in addition to the blatant contractor misconduct in the Vargas incident, the 

Commission finds switching without verifiable authorization in two of the four instances 
addressed in CG Ex. 3.0 at 32, as confirmed by the verification call transcripts included 
in CG 3.8.  Regarding the customer whose initials (in CG Ex. 3.8) are “TS,”67 the sales 
and verification agents did nothing to confirm that the person with whom they were 
conversing had any authority or spousal relationship with the account holder (a person 
with a different last name).  CG Ex. 3.0 at 31-32 & CG Ex. 3.8.  This is especially 
troublesome, given that Respondent‟s “Performance Management Matrix” classifies 
utilization of such unauthorized signatures as a Tier 2 infraction with substantial formal 
penalty for the contractor involved.  CUB Cross-Ex. 4.  We also find switching without 
verifiable authorization with respect to the customer whose initials (in CG Ex. 3.8) are 
“NH,” who plainly did not comprehend the nature of the transaction. 

 
The Commission does not find switching without verifiable authorization in the 

other two of the four instances recorded in CG Ex. 3.8.  The transcripts of customers 
“DF” and “LW” (in CG Ex. 3.8) do not, by themselves, demonstrate flawed or absent 
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 220 ILCS 5/8-201 through 8-207. 
67

 The customer‟s full name appears in the confidential exhibit.  Here, and at certain other places in this 
Order, we substitute initials for names in the record. 
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authorization.  The audio transcripts of these verification calls might have enabled our 
ALJ to detect misconduct, but they were not put in evidence68. 

 
In USESC Ex. 5.3, in correspondence from upper management dated May 29, 

2008 and July 17, 200869, the company confirmed switches without verifiable 
authorization by the same contractor (initials “BC”) alleged on, respectively, May 16, 
2008 and July 5, 2008. There are equivalent confirmations for two other sales 
contractors (“JD” and “MS”) in the May 29, 2008 letter, pertaining to allegations raised 
on, respectively, February 26, 2008 and April 2, 2008.  In USESC Ex. 5.4, a November 
1, 2007 penalty letter from upper management verified a switch without verifiable 
authorization alleged on October 3, 2007 for contractor “MC.”  In that instance, the 
company imposed a penalty based on an allegation of forgery.   

 
Adding the Vargas incident, the two violations demonstrated by Ms. Alexander 

and the five violations described in the preceding paragraph, the Commission finds 
eight violations of subsection 19-115(c).  We do not view this as a trivial number.  
Indeed, each of these offenses caused aggravation and disruption for the affected 
customer and is, for that reason, actionable and punishable under the statute.  USESC 
plainly agrees that unauthorized switching is a serious matter, given the magnitude of 
the penalties formally prescribed for violations in its Performance Management Matrix.  
CUB Cross-Ex. 4. 

 

3. COUNT IV OF THE AMENDED COMPLAINT: FAILURE TO 
DISCLOSE – SUBSECTION 19-115(f) 

 
Complainants additionally assert in Count IV that Respondent violates the AGSL 

through “practices of failing to disclose to its customers in plain language, the prices 
terms and conditions of the products and services being offered and sold to the 
customer.”70  USESC denies this allegation and has opposed it throughout the case.  
Within the relevant time frame, subsection 19-115(f) provided that: 

 
An alternative gas supplier shall comply with the following 
requirements with respect to the marketing, offering, and 
provision of products or services: 
 
(1) Any marketing materials which make statements 
concerning prices, terms, and conditions of service shall 
contain information that adequately discloses the prices, 

                                            
68

 Curiously, USESC derides Complainants for not providing the audio recordings.  USESC RB at 28.  
This has worked to Complainant‟s detriment, not Respondent‟s.  Furthermore, the company could have 
proffered the audio recordings itself if it believed that would have strengthened their case, as they did 
during cross-examination with the recording of Mr. Zermeno‟s verification call.  USESC Cross-Ex. 1A. 
69

 While the second of these violations was alleged after the relevant time frame in this proceeding, we 
will address it here.  The Commission cannot ignore violations brought to its attention.  There is no due 
process concern in this instance because Respondent itself introduced this violation to the record. 
70

 Complaint at 9, para. 26(d). 
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terms and conditions of the products or services. 
 
(2) Before any customer is switched from another supplier, 
the alternative gas supplier shall give the customer written 
information that adequately discloses, in plain language, the 
prices, terms, and conditions of the products and services 
being offered and sold to the customer.  

 
a.) Parties’ Evidence & Arguments 

 
Complainants point to certain marketing materials they believe violate the 

foregoing statute.  The first is a brochure that company sales agents present to 
customers, entitled “The Benefits of a Long Term Fixed Price vs. Variable Market Price.”  
It contains a chart comparing a straight line fixed price with “a volatile line that moves 
primarily higher than the fixed price.”  CG Ex. 1.0 at 22.  The material encourages 
customers to “Lock in now and protect yourself against further increases.” Id.  

 
Second - and similarly - Consumer Groups cite a sample welcome letter (USESC 

Ex. 1.6) that the company sent to new customers after contract execution.  Under the 
heading “Natural gas commodity price information,” it includes a chart comparing a 
fluctuating line (illustrating Nicor Gas‟ commodity prices from May 2003 to August 2008) 
and a short straight line representing USESC‟s fixed price (just under $1.20/therm).  
Complainants emphasize that the fluctuating (Nicor) line “shoots up to the range of 
roughly $1.50 per therm for the month of August [2008],” although the welcome letter is 
dated July 14, 2008.  Consumer Groups IB at 40.  Therefore, Complainants assert, the 
welcome letter “clearly is designed to enforce the notion that prices are shooting up - a 
fact USESC acknowledges it cannot determine - and that the customer is lucky to have 
natural gas prices locked in.”  Id.  In effect, the chart is a future price prediction. 

 
Third, Consumer Groups identify marketing materials used in Illinois (but not 

designed specifically for Illinois) that stated that customers have “saved millions of 
dollars over the terms of the agreements.”  CG Ex. 1.0 at 22-23.  According to 
Complainants, Respondent‟s own evidence, particularly at USESC Ex. 5.0 at 24, 
supplies “no credible basis to support a claim that Illinois customers have saved 
„millions of dollars,‟ the clear intent of that statement.” Consumer Groups IB at 40. 

 
Complainants‟ conclusion is that USESC‟s marketing materials are “designed to 

hide the likely adverse result of entering into a 4– or 5–year fixed price contract that is, 
in almost all cases, higher than the prices charged by utilities for regulated natural gas 
supply service.” Id. at 39.  

 
In its Initial Brief, USESC favorably describes several of its written marketing 

materials, sales contracts and verification letters.  USESC IB at 49-58.  Complainants 
do not address many of these documents and, for that reason, the Commission sees no 
need to summarize the company‟s discussion of them.  Consumer Groups bear the 
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burden of proof here, and if they did not frame an issue for our consideration, the 
sufficiency of Respondent‟s defense is immaterial.   

 
Regarding, the marketing materials Complainants expressly address, USESC 

says that it ceased distribution of the “Lock in now” brochure after September 2005, well 
before the relevant time frame in this case. USESC RB at 29.  That fact, if true, also 
affects the relevance of the price-comparison graph in that brochure. 

 
USESC points out that the July 2008 welcome letter, which also contained a 

price comparison graph, was sent only after a customer had selected the company‟s 
service.  “Therefore, it [could] not influence the decision to sign.”  Id. at 31, fn. 4.  As for 
the reference to “millions of dollars” of customer savings in other marketing materials, 
Respondent alleges that it was referring to aggregate customer savings from multiple 
jurisdictions, not just savings in Illinois.  Id. at 30-31. 

 
b.) Commission Analysis 

 
We are dismayed by the parties‟ conduct with respect to the “Lock in now” sales 

brochure.  USESC says it ceased distribution in 2005.  The company attempts to 
establish that fact for the first time in post-trial briefing, by citing data requests and 
responses that were never admitted as evidence.  Id. at 29-30.  That is improper and 
the data requests cannot be used for decision-making.  Moreover, Complainants‟ 
witness first identified the brochure in direct testimony filed in August 2008.  USESC 
could have addressed the brochure‟s distribution dates with an appropriate motion, or in 
its own subsequently filed testimony (two rounds), or during the three days of hearings 
conducted in October 2009.  On the other side of the coin, if Complainants knew that 
the brochure was no longer in distribution during the relevant time frame here, it was 
highly improper not to reveal that fact.  Furthermore, in the section of the pertinent pre-
filed testimony discussing the brochure, Consumer Groups invite the Commission to 
“see” certain source materials (data requests and answers), CG Ex. 1.0 at 22, fn‟s. 21-
24, without entering those materials in evidence.  The Commission cannot “see” outside 
the evidentiary record.  This collection of procedural errors obscures the substantive 
issue raised by the brochure, and we will not decide that issue on a flawed record. 

 
That same substantive issue is framed, however, with regard to USESC‟s July 

2008 welcome letter71.  That letter purports to depict an increase in future Nicor gas 
commodity prices.  (That is an especially ironic prediction from an AGS whose principal 
marketing message is that consumers should use Respondent‟s fixed price as a shield 
against unpredictable future price fluctuations).  The significance of that price depiction 
under subsection 19-115(f) is that it substantially distorts the price disclosure the law 

                                            
71

 Although July 2008 is beyond the case‟s relevant time frame of January 2007 through March 2008, 
Respondent chose to attach it to its direct testimony as USESC Ex. 1.6.  The Commission presumes that 
the company was relying on the notation under the relevant graph indicating that it was “approved” on 
February 25, 2008.  USESC further states that the welcome letter was provided to all customers “since 
February 2008.”  USESC RB at 60.  Further, as we noted earlier, the Commission cannot ignore a 
statutory violation established by a party‟s own sworn testimony.   
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requires, by presenting the consumer with an unsupportable price comparison.  
Moreover, the company both depicts that comparison graphically and emphasizes it in 
the accompanying text, where it asserts that prices have “fluctuated [up to] $1.45/therm” 
(an assertion supported only with the predicted price).  USESC Ex. 1.6.  The 
Commission concurs with Consumer Groups that the intended message to customers is 
that USESC‟s fixed price will increasingly undercut Nicor‟s price in the future.   

 
The Commission observes that had USESC not presented a distorted price 

comparison involving USESC‟s own price, but simply depicted the utility‟s price, it would 
not have affronted subsection 19-115(f)72.  That provision only governs AGS pricing, not 
utility pricing.  For that reason, we cannot find fault with the utility price depiction in 
USESC Ex. 1.5, which Complainants belatedly mention in their Reply Brief at 9.  
Respondent‟s own price is not disclosed there, much less distorted comparatively. 

 
The Commission rejects Respondent‟s defenses of the distorted price disclosure 

in the July 2008 welcome letter.  The fact that the letter was only sent to customers after 
contract execution is irrelevant under subsection 19-115(f), which applies broadly to the 
“marketing, offering and provisioning” of gas service.  The letter is part of the company‟s 
“offering” process.  Furthermore, it was sent during the contract cancellation grace 
period, thereby distorting the customer‟s assessment of whether to stay with USESC.   

 
Respondent‟s other defense - that the price comparison was “inadvertent,” 

USESC RB at 55 - reflects further disregard for proper procedure.  Inadvertence was 
never the subject of record evidence, although USESC had many appropriate 
opportunities to assert this purported lack of intention underlying its own exhibit.  In any 
event, inadvertence is not a defense to deficient disclosure under subsection 19-115(f). 

 
Concerning Respondent‟s claim of “millions of dollars” of customer savings, the 

materials ostensibly containing this claim are not in evidence.  Consequently, we cannot 
determine whether the claim was presented as Illinois-specific (which would be a false 
claim).  Complainant‟s own testimony is consistent with Respondent‟s contention that 
the materials are not Illinois-specific73.  Therefore, for Complainants to meet their 
burden of proof, they would have to demonstrate that USESC‟s multi-jurisdictional 
customer savings did not number in the millions.  This proposition is not addressed by 
the record, and the pertinent materials have not been made available for our direct 
assessment.   

 
In sum, the Commission finds a single violation of subsection 19-115(f) in 

USESC Ex. 1.6, and no other violations in the materials discussed above. 
 

                                            
72

 Other law, such as the CFA, might have applied, however. 
73

 “USESC‟s response to CUB 2.44…states that these are not „Illinois specific documents[„] and „not 
intended to support savings or benefits to Illinois customers since January 2007.‟”  CG Ex. 1.0 at 22-23, 
fn. 25.   
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4. COUNT V OF THE AMENDED COMPLAINT: VIOLATION OF THE 
CFA 

 
In Count V of the Amended Complaint, Consumer Groups contend that USESC 

has contravened Section 2 of the CFA, which prohibits: 
 
[u]nfair methods of competition and unfair or deceptive acts 
or practices, including…any deception, fraud, false pretense, 
false promise, misrepresentation or the concealment, 
suppression or omission of any material fact, with intent that 
others rely upon the concealment, suppression or omission 
of such material fact, or the use or employment of any 
practice described in Section 2 of the [DTPA]…in the 
conduct of any trade or commerce…. 74 
 

Complainants maintain that USESC affronted the foregoing statute with practices 
that: “fraudulently switched consumers from another gas supplier; misrepresented 
contracts as „petitions for lower gas rates‟; falsely promised a reduction in cost of gas; 
misrepresented its affiliation with other corporations and government programs; and 
concealed or omitted the cost of termination fees and other material facts.”75  Staff 
generally supports the Consumer Groups‟ position and asserts that USESC has 
committed the purported AGSL violation.  USESC denies this allegation and has 
opposed it throughout the case. 

 
a.) Parties’ Evidence & Arguments 

 
Relying on Connick v. Suzuki Motor Co., 174 Ill. 2d 482, 675 N.E. 2d 584 (1996), 

Consumer Groups maintain that a CFA claim has three necessary elements: (1) a 
deceptive act or practice by defendant; (2) defendant‟s intent that plaintiff rely on the 
deception; and (3) a course of conduct involving trade and commerce.  CG IB at 47.  
Complainants underscore that there is no “honest mistake” defense to a CFA claim, and 
that even innocent or negligent misrepresentations made in good faith are actionable.  
Id.  Complainants believe that record evidence shows that the foregoing elements have 
been proven. 

 
With respect to deceptive acts or practices, Complainants emphasize that 51% of 

CG witness Alexander‟s complaint sample included misrepresentation of the likelihood 
of monetary savings with USESC, Id. at 48, while significant numbers of consumers 
complained about misrepresentation of salespersons‟ identities or affiliations.  Id. at 51.  
Consumer Groups stress that the BBB also reported a large volume of savings-related 
complaints, Id. at 50-51, and that the company itself confirmed 1730 misrepresentation 
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 815 ILCS 505/2.  Although Section 2 of the CFA, by its terms, includes violation of Section 2 of the 
DTPA as a CFA violation, Complainants do not explicitly address the DTPA in Count V of the Amended 
Complaint.  Rather, they separately allege violation of Section 2 of the DTPA in Count VI, addressed 
infra. 
75

 Complaint at 9, para. 29. 
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complaints during the relevant time frame.  Id. at 49.  Staff notes that the Commission‟s 
CSD similarly reported that 53% of its USESC-related complaints involved monetary 
savings.  Staff IB at 26.   

 
Regarding the intent to induce customer reliance on sales agents‟ false 

information and suggestions, Complainants assert that the agents knowingly 
contradicted USESC‟s training and formal policies - which instructed them to refrain 
from promising savings and, instead, to sell Respondent‟s supply as a price stability 
product - in order to make sales.  Id. at 48 & 50.  Complainants argue that such conduct 
is consistent with the incentives associated with commission-based compensation for 
sales personnel, and with the enhanced opportunity afforded by door-to-door sales to 
pressure the customer.  Id. at 49.   

 
As for the commercial context of the sales contractors‟ purported 

misrepresentations, no party disputes that the company‟s sales program occurs within 
trade and commerce.  In fact, the company acknowledged engaging in trade and 
commerce within the meaning of the CFA in the Attorney General‟s enforcement action 
discussed earlier, People of the State of Illinois v. Illinois Energy Savings Corp., USESC  
Ex. 5.14 at 2, para. 4. 

 
Consumer Groups further maintain that the sales agents‟ alleged suggestions 

and promises of savings are, in fact, misrepresentations.  CG witness Alexander 
compared USESC‟s contract prices during 2007 and 2008 with the corresponding 
commodity prices charged by the three utilities relevant here.  She concluded that “the 
vast majority of USESC‟s products resulted in customers paying significantly more than 
what they would have otherwise paid to the utility.”  CG IB at 50.  Also, Complainants 
underscore Respondent‟s own acknowledgement that “generally, though not always, 
USESC‟s fixed rate is higher than the monthly rate offered by the utility.  Id., citing IESC 
Ex. 1.0 at 4.  Accordingly, both Complainants and Staff assert that any suggestion that 
customer savings are likely through USESC‟s gas service is a misrepresentation. 

 
In response, USESC avers that, according to Oliveira v. Amoco Oil Co., 201 Ill. 

2d 134, 776 N.E.2d 151 (2002), there are actually five necessary elements to a private 
CFA claim76: 1) a deceptive act or practice; 2) with the intent that the complainant rely 
on the deception; 3) in the course of trade or commerce; 4) that the complainant 
suffered actual damage; and 5) that the deception was the proximate cause of the 
claimant‟s alleged injury.  USESC IB at 67.   

 
USESC‟s defense principally focuses on the first two of the foregoing elements of 

a CFA claim.  USESC IB at 67.  The initial part of that defense is that Consumer Groups 
have not proven - with the possible exception of the circumstances described in 
testimony by CUB witnesses Vargas and Zermeno - that deceptive acts have occurred 
or that reliance on deception was intended.  Id.  The company essentially relies on its 
previously analyzed argument that complaints are merely unproven allegations.  Id.  
The second part of the company‟s defense is that even if deception and intended 
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 A “private” CFA claim is one brought by someone other than the Attorney General or a State‟s Attorney. 
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reliance by sales contractors have been demonstrated, that misconduct is not 
attributable to USESC under the law.  Id. at 68-69.  Respondent‟s principal support for 
this argument is derived from Bristow v. Griffiths Construction Co., 140 Ill.App.3d 191, 
488 N.E.2d 332 ( 3rd Dist.1986).  

 
USESC does not dispute that a sales agent‟s promise of monetary savings would 

be a misrepresentation.  It does, however, assert that “it cannot be misleading for an 
AGS to suggest that a consumer may save money, because the proposition is, in fact, 
true.”  USESC IB at 43 (emphasis added).  Respondent supports that proposition with 
evidence that almost all of the customers that contracted with USESC in 2004 and 
completed their multi-year commitment saved money.  USESC Ex. 5.0 at 23. 
 

b.) Commission Analysis 
 

As we noted before in this Order, the CFA is one of the “other applicable laws” 
Respondent must adhere to under subsections 19-110(e)(5) and 19-115(b)(2).  There 
are no other provisions of the AGSL pertinent to Consumer Groups CFA claim, so the 
necessary elements of a CFA violation are solely determined by the text of the CFA and 
applicable judicial precedent.  The Commission agrees with Complainants that the 
elements comprising a CFA violation were enunciated by the Illinois Supreme Court in 
Connick v. Suzuki Motor Co., supra, (a deceptive act or practice, with intended reliance, 
involving trade and commerce).  CFA Section 2 expressly states that damage is 
irrelevant to the unlawful nature of an act or practice.  Of course, the additional 
elements (damage and proximate causation) indentified in Oliveira v. Amoco Oil Co., 
supra, would also apply if damage recovery were involved here.  This case, however, is 
solely about whether Respondent has failed to “comply with” the law, as the AGSL 
requires.  The Commission cannot award damages (as contrasted with refunds) in any 
proceeding. 

 
Application of the subsection 19-110(e)(5) “other applicable laws and rules” 

provision requires a different analysis when the “other law” is not part of the Act and not 
directly enforced by this Commission.   In such cases, we are obliged to hold the parties 
to the substantive standards expressly included in the pertinent statute, as interpreted 
by the courts77.   Thus, a complaining party must prove that unlawful acts or practices, 
as described in the statute, in fact took place.   

 
In the instant record, the Commission notes that the Complainants have provided 

testimony of alleged violations of the CFA.  However, this is not sufficient evidence for 
the Commission to make a determination that the CFA was in fact violated by USESC.  
The jurisdiction for this determination resides in the circuit court, and once such a 
determination is found, then the Commission has the authority to determine that the 
AGS is not in compliance with all other applicable laws and is in violation of the PUA.  In 
the AG-USESC consent-decree, no admission of guilt was found by the circuit court, 

                                            
77

 There is an instance in which the General Assembly has given this Commission direct enforcement 
responsibility under the CFA.  Complaints asserting violation of Section 2EE of the CFA by electric 
service providers can be lodged directly with the Commission, pursuant to 815 ILCS 505/2EE(d). 
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thus there was no violation of the CFA found.  The Commission is unable to determine 
that any CFA violations occurred.   
 

5. COUNT VI OF THE AMENDED COMPLAINT:  VIOLATION OF 
THE DTPA 

 
In Count VI of the Amended Complaint, Consumer Groups charge that 

Respondent violated Section 2 of the DTPA, by “engaging in conduct that creates a 
likelihood of confusion or misunderstanding for customers.”78  Staff generally supports 
the Consumer Groups‟ position and asserts that USESC has committed the purported 
DTPA violations.  USESC denies this allegation and has opposed it throughout the 
case. 

 
Under the provisions of DTPA Section 2 that CUB relies upon (CG IB at 53-54), 

“[a] person engages in a deceptive trade practice when, in the course of his or her 
business, vocation, or occupation, the person: 

 
1.)  passes off goods or services as those of another; 

 
2.) causes likelihood of confusion or of misunderstanding as 
to the source, sponsorship, approval, or certification of 
goods or services; 
 
3.) causes likelihood of confusion or of misunderstanding as 
to affiliation, connection, or association with or certification 
by another; 
 
5.) represents that goods or services have sponsorship, approval, 
characteristics, ingredients, uses, benefits, or quantities that they do not 
have or that a person has a sponsorship, approval, status, affiliation, or 
connection that he or she does not have; 
 
12.) engages in any other conduct which similarly creates a 
likelihood of confusion or misunderstanding79. 
 

 Before summarizing the parties‟ presentations, the Commission notes 
preliminarily that ostensible violations of the DTPA are also subject to private 
enforcement actions under Section 2 of the CFA.   

 
a.) Parties’ Evidence & Arguments 

 
Consumer Groups contend that Respondent‟s sales contractors sowed confusion 

among consumers by falsely purporting to be from a utility or the Commission or a 
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 Complaint at 10, para. 31.   
79

 815 ILCS 510/2(a). 
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consumer advocate, including CUB. CG IB at 55.  They similarly place emphasis on 
customers‟ apparent confusion respecting the competing gas prices offered by USESC 
and the incumbent utilities.  Id.  Complainants argue that Respondent‟s ostensibly high 
customer cancellation rate demonstrates that “customers simply do not understand or 
are not aware of the difference between USESC‟s contract price and the utility price, a 
confusion that is deliberately emphasized by USESC sales agents.”  Id. (citing CG Ex. 
1.0 at 30).  As a result of “USESC‟s sales practices creat[ing] a likelihood of confusion 
of USESC‟s product and corporate affiliation…[t]he Commission should therefore find 
violations of the DTPA for the 1,730 valid instances of misrepresentations during 2007 
and 2008.”  Id. 
 
 Regarding the necessary elements for a claim under the DTPA, Complainants 
aver that “a plaintiff need not prove actual confusion or misunderstanding,” and that no 
proof of monetary damages, loss of profit, or intent to deceive is required for injunctive 
relief.  Id. at 54.     
 USESC responds that Consumer Groups “must prove the same elements that 
apply to the CFA,” including an intention on the company‟s part that customers rely on 
its deception.   USESC IB at 71-72, citing People ex rel. Hartigan v. Knecht Services, 
Inc., 216 Ill. App. 3d 843, 575 N.E.2d 1378 (2nd Dist. 1991).  The company maintains 
that such intention is refuted by record evidence that deceptive representations about 
pricing or contractor affiliation are contrary to Respondent‟s policies, directives and the 
corrective actions purportedly taken against sales misconduct.  Id. at 72. 
  

Respondent acknowledges that Section 3 of the DTPA80 authorizes actions for 
injunctive relief, as opposed to damages, without a showing of intent, but stresses that 
“Complainants would have to… show that the particular aggrieved customers are „likely 
to be damaged in the future‟ by the alleged deceptive acts.”  USESC RB at 46, quoting 
Popp v. Cash Station, Inc., 244 Ill. App. 3d 87, 99, 613 N.E.2d 1150, 1157 (1st Dist. 
1992).  The company asserts that CUB witnesses Vargas and Zermeno cannot sustain 
future damage because their contracts with USESC have been nullified.  Id. at 46-47.  
Moreover, USESC maintains, Complainants have failed to show that a “wide variety of 
measures” taken by the Company, along with the consumer protection provisions added 
to the AGSL in 2009, “are inadequate to prevent any potential confusion in the future.”  
Id. at 47. 
 

USESC additionally asserts that pricing confusion among customers “is not the 
kind of confusion that the DTPA addresses.”  USESC RB at 47.  Under the DTPA,  
“„likelihood of confusion has the same meaning…as it has in trademark infringement 
cases,‟” where “„the defendant's use of a deceptive trade name, trademark, or other 
distinctive symbol is likely to confuse or mislead consumers as to the source or origin of 
the product or service.‟”  Id., quoting Hooker v. Columbia Pictures Indus., Inc., 551 F. 
Supp. 1060, 1064 (N.D. Ill. 1982).   
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 815 ILCS 510/3 (“A person likely to be damaged by a deceptive trade practice of another may be 
granted injunctive relief…”) (emphasis added).  
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USESC also reiterates its contention, rejected previously in this Order, that any 
fault of its sales agents cannot be attributed to Respondent for the purpose of 
establishing a violation of law.  US RB at 72. 
 

b.) Commission Analysis 
 

As we found in the section above on the CFA, the Commission lacks jurisdiction 
to determine any violations of the DTPA.  Such jurisdiction resides in the Circuit Court.   

 

6. COUNT VII OF THE AMENDED COMPLAINT: VIOLATION OF 
THE PROHIBITION AGAINST UNREASONABLE LIQUIDATED 
DAMAGES 

 
USESC imposes a termination fee on customers who prematurely end their gas 

supply contracts.  Before February 2008, USESC calculated exit fees using a forecast 
rate of consumption for the remainder of the contract term multiplied by a fixed rate per 
therm.81  In Count VII of the Amended Complaint, Consumer Groups assert that the 
termination fees resulting from that methodology “constitute[] an illegal penalty for 
cancellation of service under Illinois law.”82  USESC denies this allegation and has 
opposed it throughout the case. 
 

a.) Parties’ Evidence & Arguments 
 

As an example of Respondent‟s unlawful termination fees, Complainants present 
the following provision in a version of USESC‟s residential customer contract 
(denominated a “Program Agreement”): 
 

Customer agrees to pay those damages as liquidated 
damages calculated as follows: 10 cents/therm times the 
remaining years, or part thereof, of the Term times 

                                            
81

 Beginning February 4, 2008, after discussions with Staff, the company began selling residential 
contracts with a termination fee of $75 per unfulfilled contract year.  USESC Ex. 1.0 at 14; USESC IB at 
76.  In the AG-USESC Consent Decree, approved on May 14, 2009, USESC agreed to apply a $50 total 
(i.e., not annual) termination fee to residential and small commercial contracts entered into on or after 
January 1, 2009.  USESC Ex. 5.14.  The 2009 amendments to the AGSL applied the $50 cap to all AGS 
contracts signed on or after April 10, 2009.  220 ILCS 5/19-115(g)(5)(A).  Also as part of the settlement 
with the AG, USESC customers signing contracts from January 2007 through December 2008 (with 
certain exceptions), along with other specified customers, were permitted to cancel their contracts without 
penalty.  Additionally, the 2006 CUB-USESC settlement allowed customers signing contracts before 2007 
to avoid cancellation penalties.  As a result, the customers subject to the cents-per-therm penalty are 
those who did not use, or qualify for, the remedies in the previous settlements. CG RB at 58. 
82

 Complaint at 10, para. 33.  Complainants do not object to the $50 termination fee described in the 
preceding footnote (which was not applicable during the relevant time frame here).  They do criticize the 
$75 annual termination fee described in that footnote (which was applied during the last two months of 
the relevant time frame).  CG RB at 24.  However, even when construed broadly, Count VII of the 
Complaint cannot be fairly read to allege that the $75 fee is an unreasonable penalty.  The Commission 
finds that Count VII concerns only the cents per therm provision. 
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Customer‟s annual gas usage in therms.  For an average 
residential customer, the liquidated damages would be $100 
for each remaining year of Term83. 

 
 Consumer Groups maintain that in Illinois “a liquidated damages clause is valid 
and enforceable when: 1) the actual damages from a breach are difficult to measure at 
the time the contract was made; and 2) the specified amount of damages is reasonable 
in light of the anticipated or actual loss caused by the breach.”  CG IB at 56, citing Lake 
River Corp. v. Carborundum Co., 769 F.2d 1284 (7th Cir. 1985).  When the specified 
liquidated damages unreasonably exceed anticipated or actual loss, they become an 
unlawful penalty.  A penalty “is unenforceable on grounds of public policy,” and "close 
cases will be resolved in favor of finding the disputed clause a penalty.”  Id.  
Consequently, “[i]f the purpose of the clause fixing damages is merely to secure 
performance of the agreement, it will be not be upheld.”  Id. at 56-57, citing Stride v. 120 
West Madison Building Corp., 132 Ill. App. 3d 601, 477 N.E. 2d 318 (1st Dist. 1985).   
 
 Complainants argue that the liquidated damage formula quoted above yields 
termination fees that “are not a reasonable estimate of the damages that would actually 
result from a breach of the contract and therefore constitute an impermissible means to 
punish nonperformance.”84  This is so, they contend, because “the termination fee 
includes the Company‟s lost profits, and is not reflective of its actual costs,” and does 
not take into account Respondent‟s ability to mitigate loss by selling gas to other 
customers or into the wholesale market.  CG IB at 57.   
 

Consumer Groups estimate that a $662.50 termination fee would be applied to a 
customer that terminated the contract within the first year of a five-year contract (based 
on what CUB views as the average annual residential usage of 1,325 therms).  Id.  at 
57.  They assert that the real purposes of such fees are to discourage contract 
cancellation and extract profit from contract termination.  CG RB at 24-25. 

 
USESC replies that its termination fee satisfies the criteria for a permissible 

liquidated damage provision and is not an unenforceable penalty.  According to the 
company, the applicable test is whether: “`1) the parties intended to agree in advance to 
the settlement of damages that might arise from the breach; 2) the amount of liquidated 
damages was reasonable at the time of contracting, bearing some relation to the 
damages which might be sustained; and 3) actual damages would be uncertain in 
amount and difficult to prove.‟” USESC IB at 74, quoting Jameson Realty Group v. 
Kostiner, 351 Ill. App. 3d 416, 423, 813 N.E.2d 1124, 1130 (1st Dist. 2004).  
Respondent avers - and the Commission agrees - that the parties‟ dispute is essentially 
confined to the second element (the reasonableness of the liquidated damage 
amount)85. 

                                            
83

Complaint, Attach. K, p. 3, para.  11.  The per-therm penalty for small commercial customers is 13 
cents. USESC Ex. 1.0 at 13.   
84

 Complaint at 11, para. 33.   
85

 That does not mean, however, that the parties agree on how to determine reasonableness.  We 
discuss this later. 
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The company insists that reasonableness is appropriately determined by 

reference to the non-defaulting party‟s anticipated profit, rather than to any diminished 
value in the commodity sold under the contract (here, natural gas) or other out-of-pocket 
loss.  USESC states that the “proper measure of damages in a common law breach of 
contract case is one which places the party entitled to damages in the same position at 
the time of judgment as he would have been in had the breach not occurred.”  USESC 
IB at 75 (quoting Mercantile Holdings, Inc. v. Keeshin, 261 Ill. App. 3d 546, 550, 633 
N.E.2d 805, 808 (1st Dist. 1993)).  “In order to be placed into the position it would have 
been but for the early termination, [USESC] must receive its expected profit margin.”  Id.    

 
In USESC‟s view, Consumer Groups simply oppose recovery of lost profits as a 

matter of public policy, id. at 78, even though the actual public policy reflected in Illinois 
judicial opinions is to allow such recovery.  Id., citing Tri-G, Inc. v. Burke, Bosselman & 
Weaver, 222 Ill. 2d 218, 856 N.E.2d 389, (2006).  The company adds that the courts 
have allowed liquidated damages “even when a party incurs no out-of-pocket losses or 
expenses.”  Id., citing Curtin v. Ogborn, 75 Ill. App. 3d 549, 553, 394 N.E.2d 593, 598 
(1st Dist. 1979). 

 
Respondent notes that an example of the magnitude of its lost profits appears in 

USESC Cross-Ex. 5 (confidential) and opines that Consumer Groups have neither 
refuted the numbers in that exhibit nor proven that the calculated profit margin is 
unreasonable when compared to the relevant 10 cents/therm liquidated damage.  
USESC RB at 51.  The company believes that the burden of proving that the contractual 
termination fee is unrelated to actual damages (including lost profits) lies with Consumer 
Groups.  Id. at 48-49. 

 
b.) Commission Analysis 

 
The Commission does not view this proceeding as an appropriate vehicle for 

rendering a comprehensive decision on the nature and scope of termination provisions 
in customer contracts.  The money-per-therm termination fee mechanism at issue here 
has not appeared in USESC contracts in almost two years.  It has been unlawful under 
the AGSL for new contracts since April 2009.  Nonetheless, we would certainly consider 
precisely delineating the legal and operational parameters of money-per-therm 
termination fees if the relationship between Respondent and customers with long-term 
contracts needed clarification.  But that does not appear to be the case.  Under the 
combined effect of the company‟s 2006 settlement with CUB and its 2009 AG-USESC 
Consent Decree, virtually every remaining USESC customer has had the opportunity to 
terminate without penalty.  Consumer Groups do assert that “[i]t is conceivable that a 
customer was not eligible or did not receive the claim form in either case.”  CG IB at 58.  
While that statement is sufficiently subjunctive to be inarguable, it nonetheless seems 
that events since March 2008 (when the original complaint was filed) have transformed 
Count VII into a solution in search of a problem.  Accordingly, the Commission is 
inclined to say no more than what is minimally necessary to resolve the instant 
complaint.   
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 Is the money-per-therm provision here a permissible liquidated damages 

mechanism or an unenforceable penalty?  For our purposes, the elements of a 
permissible mechanism are generally clear - difficulty in ascertaining actual damages 
and a reasonable relationship between the liquidated damage and likely actual damage.  
In essence, actual damages must be uncertain enough to justify establishing a proxy, 
but not so uncertain that reasonableness is indeterminable.   

 
Are the actual damages arising from customer breach of an AGS supply 

agreement uncertain enough to warrant replacing proof with an agreed proxy?  The 
General Assembly has essentially answered that question in the AGSL revisions.  In 
subsection 19-115(g)(5)(A), it authorizes “early termination clauses” that do not exceed 
$50.  It also directs the Commission, in subsection 19-125(c)(3)86, to adopt a uniform 
AGS disclosure for “the amount of termination fees, if any.”  Therefore, in our view, it is 
the policy of this state that actual damages for breach of an AGS supply contract are 
sufficiently uncertain to justify, in lieu of proof, the use of an agreed proxy.    

 
The record here is consistent with that view.  While the company has precisely 

calculated the cost for providing service under its contracts, USESC Cross-Ex. 5, the 
lion‟s share is associated with the price of the gas commodity.  Since Respondent 
purchases that supply in 5-year increments and sells contracts based on the price paid, 
Tr. 717 (Potter), it also knows the supply price over the life of a contract.  What it does 
not know, however, is the price at which it can sell that gas (to another supplier or 
another customer) in the event of future breach by the customer.  Depending on the 
market, Respondent could experience a range of outcomes, from substantial loss on the 
supply purchase price to substantial gain (relative to the supply price embedded in the 
breached contract).   

  
 Are the cents-per-therm fees here reasonably related to USESC‟s likely actual 
loss?  Respondent is correct that lost profits can be properly included in the calculation 
of reasonableness.  Tri-G, Inc. v. Burke, Bosselman & Weaver, supra.  When those 
profits are added to the other business costs that cannot be avoided in the event of 
breach, USESC Cross-Ex. 5, and when that sum is compared to Respondent‟s 
termination fees, which are considerably smaller, the Commission cannot find the  latter 
unreasonable.   This does not mean, of course, that either the cost elements or the 
profit margin in USESC Cross-Ex. 5 (or the gross profit margin described at Tr. 715 
(Potter)) are themselves reasonable.  We have no way to determine that on the present 
record, which has no usable factual or legal analysis for that purpose, and we do not 
regulate AGS‟ cost of service.  Moreover, the reasonableness - indeed the legality - of 
AGS termination fees has been legislatively capped at $50 on new contracts since April 
2009, so our determination here has no bearing on any supply contracts subject to the 
current AGSL.  Nor does it have any bearing on the contracts subject to Respondent‟s 
voluntary settlement agreements or the AG-USESC Consent Decree. 

 

                                            
86

 220 ILCS 5/19-125(c)(3).  
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 Accordingly, the Commission concludes that Complainants have not met the 
burden of proving that the specific cents-per-therm termination charges presented for 
consideration in the instant case are unenforceable penalties.   

 

 

7. COUNT VIII OF THE AMENDED COMPLAINT:  VIOLATION OF 
GAS UTILITY TARIFFS 

  
USESC, like other AGS, relies on the incumbent gas utilities to transport gas to 

the company‟s customers.  Peoples Gas provides transportation service under a tariff 
rider known as “Choices for You” (“CFY”).  Nicor‟s equivalent tariff rider is called 
“Customer Select.”  In Count VIII of the Amended Complaint, Consumer Groups allege 
that USESC has contravened the Standards of Conduct in each of those gas transport 
tariffs. 

 
Complainants cite (but do not limit their allegations to) the requirement in each 

relevant tariff to “adhere to any applicable truth in advertising laws.”87  If Complainants‟ 
charges are correct, Respondent is subject to complaint under subsection 19-120(b)(3) 
(because it “has violated or is in nonconformance with the transportation services tariff 
of the gas utility”) and eligible for the penalties included in subsection 19-120(c) (set 
forth in an earlier section of this Order).  In addition, the tariffs state that a 
nonconforming AGS is subject to removal from the utility‟s gas transportation program.  
USESC denies these allegations and has opposed them throughout the case. 
 

a.) Parties’ Evidence & Arguments 
 
Consumer Groups cite the CFA as an example of a truth in advertising law that 

USESC must conform to under the utilities‟ gas tariffs.  CG IB at 58.  They marshal the 
same arguments here that they presented in connection with their CFA allegations, 
discussed earlier.  Complainants also charge that USESC has failed to “„establish 
customer complaint procedures and respond to complaints promptly,‟” as required by 
the Standards of Conduct.88  Id. at 59.  They aver that “USESC itself admits to a case-
by-case, disaggregated, „multi-departmental‟ approach to responding to consumer 
complaints.”  Id.   

 
The company rejoins that there is no Illinois truth in advertising law per se, that 

the DTPA is the state statute potentially applicable to that subject, and that Count VIII of 
the Complaint is therefore duplicative of Count VI, above.  USESC IB at 79.  Because 
Consumer Groups cite the CFA as a truth in advertising law, USESC similarly argues 
that Count VIII is duplicative of Count V.  USESC RB at 52-53.  Respondent further 

                                            
87

 Complaint at 11, para. 35.  The pertinent tariff pages are attached to the Complaint as Ex. L (Peoples 
Rider AGG, Aggregation Service, Ill. C.C. No. 28, 1st Rev. Sheet No. 116.  Sec. J(j); Nicor Rider 16, 
Supplier Aggregation Service,  Ill. C.C. No. 16, 2nd Rev. Sheet No. 75.9 et. seq., Standards of Conduct, 
Sec. (k)). 
88

 The applicable provisions appear as subsection (g) in each Standard of Conduct cited above. 
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asserts that the only potentially applicable federal truth in advertising law is the Federal 
Trade Commission Act (“FTCA”)89, and that enforcement of the FTCA is reserved to the 
FTC.  USESC IB at 80. 

 
Additionally, Respondent maintains that Complainants‟ factual allegations are 

unrelated to advertising. “Neither alleged misstatements in direct sales to customers, 
nor alleged false statements in the contract or brochures handed to the customer at the 
point of sale come within the purview of “„false advertising.‟”  Id. at 80, citing First Health 
Group Corp. v. BCE Emergis Corp., 269 F.3d 800, 803 (7th Cir. 2001).  Moreover, the 
company insists, “wide dissemination” of advertisements is an essential element in a 
false advertising claim under the FTCA.  Id. at 80-81, citing several federal cases.  
“There is no evidence of wide dissemination or any dissemination through mass media 
in this case.”  Id. at 81. 

 
As for Complainants‟ contention regarding the adequacy of the company‟s 

complaint procedures, Respondent states that “[t]his argument clearly exceeds the 
scope of the Complaint and should be rejected for that reason alone.” USESC RB at 53.   
Even if Complainant‟s argument is cognizable here, the company declares that it is 
defeated by Consumer Groups‟ own acknowledgements and Respondent‟s evidence.  
Id. at 53-54.   

  
b.) Commission Analysis 

 
The initial task is to determine what constitutes a truth in advertising law within 

the meaning of the relevant utility transportation tariffs.  The Commission agrees with 
Respondent that the oral sales pitches presented to consumers by company contractors 
are not advertising in this context.  It is dispositive that Nicor‟s transportation tariff also 
addresses “marketing” and “solicitation,”90 while the Peoples Gas tariff addresses 
“marketing.”91  No operative term in a tariff, which has the force of law, should be 
considered superfluous, so “marketing,” “solicitation” and “advertising” must each have 
an independent meaning.  Without intending to articulate precisely what these words 
mean in all cases, we do hold that the in-person, oral sales pitches described in the 
present record are not advertising.  In common parlance (and Consumer Groups have 
given no reason to depart from common parlance), advertising is a general 
communication to anyone that might encounter it, not a face-to-face sales attempt.  First 
Health Group Corp., supra.  Putting that another way, the salesperson‟s approach to the 
in-store customer is not advertising, but the store‟s leaflet in the customer‟s hand is.   

 
The Commission also finds that Consumer Groups have not proved that USESC 

has failed to establish complaint procedures or respond promptly to complaints 
received.   The company obviously fields complaints - indeed, Consumer Groups use 
those complaints, and Respondent‟s handling of them, to support their other allegations 
in this case.  The promptness of USESC‟s responses to customers has simply not been 

                                            
89

 15 USC sec. 52(a).  
90

 Subsections (i), (j) and (m), in the Nicor Standards of Conduct cited above. 
91

 Subsections (i) in the Peoples Gas Standards of Conduct cited above. 
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explored through evidence.  Therefore, we have no basis for characterizing the 
company‟s responses as either prompt or not prompt.  Since Complainants carry the 
burden of proof, they cannot prevail on this issue.   

 
The Commission notes our earlier conclusion that Respondent committed a 

single violation of AGSL subsection 19-115(f) in USESC Ex. 1.6, by distorting the price 
disclosure required by that subsection.  Subsection (m) of Nicor‟s Standards of Conduct 
essentially tracks the language of subsection 19-115(f).  While Consumer Groups did 
not specifically cite subsection (m) in Count VIII of the Complaint, they expressly stated 
that their Standards of Conduct allegations were not limited to the truth in advertising 
provisions in the utility‟s tariffs92.  Moreover, Respondent had the opportunity to, and 
did, vigorously defend its written price disclosures in the context of Count IV.  Since 
AGSL subsection 19-115(f) and subsection (m) of Nicor‟s Standards of Conduct are 
virtually identical, USESC has therefore committed a single violation of the latter. 

 

8. SUMMARY OF COMMISSION CONCLUSIONS 

 
The Commission renders the following findings and conclusions with respect to 

the substantive counts in the instant Complaint. 
 
Count IV   
 
USESC committed eight violations of subsection 19-115(c) by failing to obtain 

 verifiable authorization before switching a customer‟s gas supplier. 
 
USESC committed a single violation of subsection 19-115(f) by disseminating 

 marketing material that distorts the required disclosure of the price of its services. 
 
Count V 
 
The Commission lacks jurisdiction to determine CFA violations. 
 
Count VI 
 
The Commission lacks jurisdiction to determine DTPA violations. 
 
Count VII 
 
USESC has not violated the common law prohibition against unreasonable 

 liquidated damages. 
 
Count VIII 
 

                                            
92

 Complaint at 11, para. 35. 
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USESC has committed a single violation of subsection (m) of Nicor‟s Standards 
 of Conduct tariff.  

 

III. REMEDIES 

 
A. AUTHORIZED REMEDIES 
 
With regard to AGS, subsection 19-120(c) authorizes the Commission to: 
 

1.) order an [AGS] to cease and desist, or correct, any 
violation of or  nonconformance with the provisions of 
Section 19-110 or 19-115; 

 
2.) impose financial penalties for violation of or  

nonconformance with the provisions of Section 19-
110 or 19-115, not to exceed (i) $10,000 per 
occurrence or (ii) $30,000 per day for those violations 
or nonconformances which continue after the 
Commission issues a cease-and-desist order; and 

 
3.) alter, modify, revoke or suspend the certificate of 

service authority of an [AGS] for substantial or 
repeated violations of nonconformances with the 
provisions of Section 19-110 or 19-115 

 
B. THE PARTIES’ REQUESTED REMEDIES 
 
Complainants‟ primary request is that the Commission revoke USESC‟s 

certificate of service authority and order USESC to cease its Illinois operations.  Their 
secondary request is a cease and desist order (or modification of Respondent‟s 
certificate) preventing USESC from marketing door-to-door, plus an independent audit 
of USESC‟s management oversight of its sales practices, performed at the company‟s 
expense.  Consumer Groups request the audit even if we decline to issue a cease and 
desist order. As a fourth potential remedy, Complainants recommend a series of 
specific corrective measures for the company‟s operations.  In all events, Complainants 
request financial penalties. CG RB at 32-35.   

 
Staff also requests financial penalties and presents its own detailed list of 

corrective actions for Respondent‟s sales program.  Staff RB at 42-43.  Staff does not 
take an explicit position regarding the more severe remedies requested by 
Complainants. 

 
Respondent opposes any penalties and requests an order rejecting the 

Complaint in its entirety.  The company‟s view is that no violation of law has been 
proven and, in any case, its own voluntary efforts and the restrictions included in the 
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AG-USESC Consent Decree and the revised AGSL will suffice to control all but random 
misconduct.  USESC RB at 54-64. 

 
C. COMMISSION CONCLUSIONS 
 

1. FINANCIAL PENALTIES 

 
 Concerning the eight violations of subsection 19-115(c) found above, the 

Commission will impose the maximum penalty of $10,000 for each of those infractions.    
The total for subsection 19-115(c) violations is $80,000.  

 
For the single violation of subsection 19-115(f), the Commission imposes the 

maximum penalty of $10,000. The pertinent letter was intended for distribution to every 
newly signed costumer, so its impact on customer decision-making during the 
cancellation period was potentially widespread.   

 
The total of imposed penalties is $90,000. 
 

2. CORRECTIVE MEASURES 

 
Since this proceeding began, USESC has become subject to the terms of the 

AG-USESC Consent Decree entered in May 2009.  Additionally, since April 2009, all 
AGS are now governed by the revised terms of the AGSL.  Respondent asserts that it is 
presently in compliance with those requirements, and that no additional measures are 
needed to ensure its future adherence to those or any other legal and regulatory 
obligations it has.   

 
The Commission cannot confirm those assertions on the present record, which 

focused on the relevant time frame ending in the first quarter of 2008, and in which the 
most recent testimony was filed in January 2009.  Due to the concerns noted in Section 
II. A. of this Order the Commission deems it essential that the Commission as the legal 
entity charged with the regulatory oversight of authorized and certificated alternative gas 
suppliers, be made aware any time there is a complaint lodged against Respondent.  
We therefore order that USESC is required to notify the Commission of every complaint 
it receives within 24 hours of receiving any complaint.  This notification shall include 
complaints lodged directly with USESC, complaints referred to USESC by utilities, and 
complaints referred to USESC by third parties such as (but not limited to) CUB and the 
Attorney General.  The Commission further directs that USESC with respect to all future 
complaints  specify in its written notification of the nature of the  complaint, the agency, 
utility, or individual who reported the complaint, and the relief requested by 
Complainant.  Such written notification is required to be filed with the Director of the 
Commission‟s CSD.  Additionally, USESC shall also provide the Commission‟s CSD 
monthly reports on the status of pending complaints, including resolutions and a 
summary of the status of any unresolved complaints.  
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In order for the Commission to be fully advised of any complaints relative to 
Respondent‟s activities we hereby direct Staff of the CSD  to provide the Commission 
with quarterly reports regarding complaints against USESC.. 

    
Because the allegations in this matter have been limited to conduct associated 

with door-to-door marketing, the corrective measures we impose below are 
correspondingly limited.  In addition, because our jurisdiction is limited to USESC‟s 
provision of services to residential and small commercial customers, the following 
corrective measure shall apply only to sales to Respondent‟s activities concerning 
residential and small commercial customers in Illinois. 

 
As a result of the number and seriousness of complaints against the company 

and its violations of the AGSL, the Commission requires USESC to undergo an 
independent audit of its sales program, with a focus on hiring, training, solicitation 
procedures and performance, targeting of specific communities and demographics 
(including but not limited to socioeconomic status, household language, and race), 
compensation, sales verification, complaint tracking and reporting, discipline, and other 
compliance practices.  Pursuant to subsection 19-110(e)(1)(C) of the Act, the audit 
should also focus on USESC‟s commitment of resources to the management of sales 
and marketing staff, and its managerial presence within the State, as well as all other 
aspects of the AGSL.  The objective is to substantially reduce customer complaints and 
violations of the AGSL.  The audit should identify impediments to that objective and 
recommend effective solutions.   

 
The Commission rejects Respondent‟s objection to an audit here.  The revised 

AGSL, with which USESC comports to comply, directs the Commission to consider an 
AGS‟ “commitment of resources to the management of sales and marketing staff, 
through affirmative managerial policies, independent audits, technology, hands-on field 
monitoring and training, and, in the case of applicants who will have sales personnel or 
sales agents within the State of Illinois, the applicant's managerial presence within the 
State.”93  While the AGSL revisions post-date the instant complaint, they nonetheless 
contradict Respondent‟s claim that an audit is, in principle, too burdensome for an AGS 
to bear.94 

 
Accordingly, the Commission orders USESC to cooperate fully and in good faith 

with the auditor and to provide complete access to the Respondent‟s books, records, 
offices, and Staff (whether employees or independent contractors), as necessary to 
conduct the audit in accordance with the Commission‟s Order, subject to an appropriate 
confidentiality agreement entered into by and among the company, auditor, and Staff.  
Failure to do so shall be considered noncompliance with the audit. 

 

                                            
93

 220 ILCS 5/19-110 (e)(1)(C) (emphasis added). 
94

 USESC also asserts that an audit “could potentially cost the Company hundreds of thousands of dollars 
and thousands of hours in lost productivity.”  USESC BOE at 36.  There is absolutely no record evidence 
supporting these claims. 
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The company will  be responsible for the cost of the audit.  The company will 
propose three auditors to the Commission for consideration within two weeks of the 
date of this Order.  Staff may seek additional audit firms if the company‟s proposed 
auditors are unavailable or unacceptable.  Staff will make a recommendation to the 
Commission regarding the company‟s proposed auditors in the form of a Staff Report.  
The proposed auditor and proposed audit contract must be specifically approved by the 
Commission.  Once the auditor is approved, an audit plan will be developed by the 
company, Staff and the auditor in accordance with this Order.  Staff will interact with the 
auditor on a regular or as needed basis. 

 
The company shall ensure that the audit commences no later than June 1, 2010 

(“Commencement Date”), by providing sufficient time for Commission approval of the 
proposed auditor and Staff approval of the audit plan.  The auditor will be responsible 
for reviewing and monitoring the company‟s records and practices for a period of not 
less than six months after the Commencement Date (“Audit Period”).  The scope of the 
audit, however, will not be limited to the Audit Period; rather, the auditor will also be 
permitted to review and investigate any of the Company‟s records and practices prior to 
the Audit Period, as the auditor sees fit in order to provide its recommendations.  Audit 
results will be submitted to the Commission, Staff, and USESC no later than eight 
months after the Commencement Date.  If the auditor believes the eight month date is 
in jeopardy for any reason, it will notify Staff as soon as the reason is identified.  Staff 
will notify the Commission of any timeline problems, and recommend any action to 
maintain the eight month date.  Waivers to the audit deadline will only be allowed as a 
last resort.  The auditor may also submit to the Commission an interim audit report for 
Commission consideration if the auditor finds violations of the AGSL that require 
immediate action. 

 
Unless USESC voluntarily agrees to implement the audit‟s recommendations, a 

docket shall be promptly opened to review the audit‟s recommendations and USESC‟s 
responses and enter an appropriate implementation Order.  The company shall have 
the burden of proof as to why it should not or cannot comply with the audit‟s 
recommendations.  Should USESC fail to follow the audit‟s recommendations as 
approved by the Commission or the Commission‟s implementation Order, the 
Commission intends to make full use of its authority pursuant to subsection 19-120(c) of 
the Act and/or applicable sections of Article XIX to address noncompliance. The 
Commission notes that one of its remedies is to “alter, modify, revoke, or suspend the 
certificate of service authority” of an AGS such as USESC.   

 
Notwithstanding the audit requirement established here, USESC remains 

responsible for substantially reducing customer complaints and violations of the AGSL. 
 
Second, the Commission requires additions to Respondent‟s third-party sales 

verification procedures.  Absent the constant presence of a supervisor or the video 
recording of every sales contact, the verification is the only available real-time 
confirmation of a lawful sale.  Yet there were important flaws in the verification process 
in place during the relevant time frame.  For example, the verifier did not confirm the 
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customer‟s understanding that the contractor was unaffiliated with the local gas utility.  
Tr. 360 (Findley).  Also, the presence of the sales agent during the verification call 
sometimes enabled the agent to influence the conduct of the verification.  Respondent 
presently verifies certain sales without the agent‟s presence, Tr. 708 (Potter), and the 
Commission will expand that practice to cover all verifications.  The following remedial 
measures are necessary to the effectiveness of that confirmation. 

 
The script for verification calls must include a confirmation that the 
call is made in the language understood by the customer. 
 
Verification calls must be performed without the salesperson being 
present.  The salesperson shall leave the customer‟s premises 
before the customer and verifier begin discussing the sale.  The 
salesperson shall not return to the customer‟s premises, or otherwise 
initiate contact with the customer, before the following day.   
 
The verification script should include audible confirmation from the 
customer that the sales agent is not present before the verification 
portion of the call begins. 

 
Each verification question should request verification of a single fact 
and there should be a sufficient pause for an answer to each 
question before another question is asked.  

 
All substantive revisions to third party verification scripts must be 
submitted to Staff within 48 hours. 

 
Third, the Commission will mandate the additional requirements below for printed 

sales and marketing materials.  It is vital that those materials be completely accurate 
and free of distorted information.  Indeed, the printed materials may vitiate distortion by 
a sales contractor.   

 
In any printed or digital materials provided by USESC, directly or 
indirectly, to customers in Illinois, any price comparison between 
USESC and a gas utility shall be limited to the utility serving the area 
in which the consumer‟s residence or business is located.  All 
depictions of utility prices shall display at least three years of data in 
no greater than quarterly increments and shall also display USESC‟s 
offered price for the same or equivalent product(s) or service(s) for 
each of the same increments. 
 
In any printed or digital materials provided by USESC, directly or 
indirectly, to customers in Illinois, no future price of any utility shall be 
visually depicted and nothing shall depict or suggest that a utility‟s 
future prices will be higher than the last month for which the price is 
known.  Likewise no marketing material may contain language that in 
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general suggests that future prices in the abstract (e.g., national or 
international price trends) are going to be higher. 

 
Fourth, no regional distributor or crew coordinator shall retain any commission, 

bonus or reward based in any way on any act or omission that violates any law, 
regulation or order enforced by this Commission.   An incentive structure for employees 
or agents that rewards reduction of complaints and non-compliances is permissible and 
encouraged.   

 
Fifth, customer requests for service cancellations must be forwarded to the utility 

for cancellation within two business days of the Company receiving the request from the 
customer, and without any barriers beyond normal legal retention efforts.  Cancellations 
should be done at the customer service level, not escalated or referred to some other 
department, such as CCR, although customer complaints associated with cancellations 
may be separately escalated or referred.  USESC shall file with the Director of the 
Commission‟s CSD a quarterly report on cancellations that shall include a tracking of all 
cancellation requests, the level at which the call was taken, and the resolution of the 
request by level. 

 
Sixth, the Commission finds that the provisions in Sections A through G (except 

subsection G(3)) in the AG-USESC Consent Decree, cited above, are substantively 
responsive to the management insufficiency and other AGSL violations found in this 
Order.  As a corrective measure under subsection 19-120(e), we will hereby incorporate 
those provisions here as requirements of the Commission, enforceable by this 
Commission in the same manner as the other corrective measures required by this 
Order. 

 

IV. FINDINGS AND ORDERING PARAGRAPHS 

 
The Commission, having considered the entire record herein and being fully 

advised in the premises, is of the opinion and finds that: 
 
(1) USESC is an authorized Alternative Gas Supplier in the State of Illinois 

within the meaning of Section 19-105 of the Act; 
 
(2) the Commission has jurisdiction over the parties hereto and the subject 

matter hereof; 
 
(3) the recitals of fact set forth in the prefatory portion of this Order are 

supported by the evidence of record and are hereby adopted as findings 
of fact; 

 
(4)  the Commission lacks the authority to directly enforce provisions of the 

Illinois Consumer Fraud Act, 815 ILCS 505/1 et seq;  
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(5)  the Commission lacks the authority to directly enforce provisions of the 
Illinois Deceptive Trade Practices Act, 815 ILCS 510/1 et seq;  

  
(6) USESC committed eight violations of subsection 19-115(c) of the Public 

Utilities Act by failing to obtain verifiable authorization before switching a 
customer‟s gas supplier; 

 
(7) USESC committed a single violation of subsection 19-115(f) by 

disseminating marketing material that distorts the required disclosure of 
the price of its services; 

 
(8) USESC has not violated the common law prohibition against 

unreasonable liquidated damages. 
 
(9) USESC has committed a single violation of subsection (m) of Nicor‟s 

Standards of Conduct tariff.  
 
(10) USESC should be penalized under subsection 19-120(c)(2) for the 

violations described in preceding Findings in the amount of $90,000; 
 
(11)    USESC is required to notify the Commission of every complaint it receives 

within 24 hours of receiving any complaint.  This notification shall include 
complaints lodged directly with USESC, complaints referred to USESC by 
utilities, and complaints referred to USESC by third parties such as (but 
not limited to) CUB and the Attorney General.  

 
(12)   USESC is required with respect to all future complaints to specify in its 

written notification of the nature of the complaint, the agency, utility, or 
individual who reported the complaint, and the relief requested by 
Complainant. Such written notification is required to be filed with the 
Director of the Commission‟s Consumer Services Division.  

 
(13)    USESC shall also provide the Commission‟s Consumer Service Division 

monthly reports on the status of pending complaints, including resolutions 
and a summary of the status of any unresolved complaints. 

 
(14)   we hereby direct Staff of the Consumer Service Division  to provide the 

Commission with quarterly reports regarding complaints against USESC 
 
(15) USESC should be required to implement the corrective measures set forth 

in the Remedies section of this Order, above;  
 
(16) Any motions, petitions, objections, and other matters in this proceeding 

that remain outstanding should be denied. 
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IT IS THEREFORE ORDERED and declared that USESC is in violation of the 
Act in the manner described in the Findings above. 

 
IT IS FURTHER ORDERED that USESC shall be penalized in the amount of 

$90,000; 
 
IT IS FURTHER ORDERED that USESC shall implement the corrective 

measures set forth in the Remedies section of this Order. 
 
IT IS FURTHER ORDERED that any motions, petitions, objections, and other 

matters in this proceeding that remain outstanding are hereby denied. 
 
IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 

the Public Utilities Act and 83 Ill. Admin. Code § 200.880, this Order is final; it is not 
subject to the Administrative Review Law. 
 

 By Order of the Commission this 13th day of April, 2010. 
 
 
 
       (SIGNED) MANUEL FLORES 
 
 
        ACTING CHAIRMAN 


